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OVERVIEW

File Ref: TR010055

The application, dated 21 November 2022, was made under section 37 of the
Planning Act 2008 and was received in full by The Planning Inspectorate on 21
November 2022.

The Applicant is National Highways.

The application was accepted for examination on 15 December 2022.

The examination of the application began on 16 May 2023 and was completed
on 16 November 2023.

The development proposed is for an improvement to Junction 9 of the M3
motorway, the proposal comprises:

Widening of the M3 from a dual two-lane motorway (two-lane motorway
with hard shoulders) to a four-lane motorway (with hard shoulders)
between the proposed M3 Junction 9 gyratory north and south slip roads.
A new smaller grade separated gyratory roundabout arrangement within
the footprint of the existing roundabout, incorporating new connections
over the M3 with improved walking, cycling and horse-riding routes.
Connector roads from and to the new gyratory roundabout.

Improved slip roads to/ from the M3.

New structures (in the form of gyratory bridges, underpasses, retaining
walls, subway and a new cycle and footbridge over the River Itchen).

A new surface water runoff system with associated drainage and
infiltration features.

New signage and gantries.

Utility diversions.

New lighting (subways, underpasses and gantries).

Modifications to topography through cuttings and false cuttings as well as
re-profiling of existing landform.

New walking, cycling and horse-riding provision.

Creation of new areas of chalk grassland, woodland, scrub planting and
species rich grassland.

Summary of Recommendation:

The Examining Authority recommends that the Secretary of State for Transport
should make the Order in the form attached.
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1.1.
1.1.1.

1.1.2.

1.1.3.

1.1.4.

1.1.5.

1.1.6.

1.2.
1.2.1.

INTRODUCTION
BACKGROUND TO THE EXAMINATION

This Report details the Examining Authority’s (ExA) findings, conclusions,
and recommendation as to the decision to be made on this application by
the Secretary of State for Transport (SoST) as required under The
Planning Act 2008 (PA2008) s74(2). The Report sets out the ExA's
consideration of the submissions that it received up to the end of the
Examination and its subsequent conclusions and recommendations
regarding compliance with relevant legislation, policy and guidance in
relation to the planning issues, the Habitats Regulations, the case for
making a Development Consent Order (DCO), land rights and the form of
the DCO.

The Proposed Development comprises changes to junction 9 of the M3
(M3 J9), the motorway which connects London and the Solent. M3 ]9 is
also the southern interchange for the A34 trunk road which connects the
Solent to the Midlands via Oxford. M3 ]9 is the principal motorway access
to the City of Winchester and is also at the Western entrance to the
South Downs National Park (SDNP).

The main elements of the Proposed Development are summarised in the
Overview of this Report and include new connector roads between the M3
and the A34 with localised widening of the M3 from a two-lane motorway
to a four-lane motorway (with hard shoulders) and a remodelled
gyratory. Improvements to walking, cycling and horse-riding (WCH)
routes are also proposed.

The Proposed Development meets the definition of a Nationally
Significant Infrastructure Project (NSIP) set out in s14(1)(h) of PA2008.
The Proposed Development is wholly within England, is an alteration to a
highway within s22(1)(b), s22(3) and s22(4) of PA2008, and so requires
development consent pursuant to s31 of PA2008. An application for an
order granting development consent was therefore made in accordance
with s37 PA2008.

During the course of the Examination, the ExA considered all important
and relevant matters arising from both oral and written submissions.

The Report makes references to documents which are catalogued in the
Examination Library (EL). Each document in the EL has a unique
reference and this will be shown in square brackets (eg [APP-010]) which
will also serve as a hyperlink to the document itself. The EL can be
obtained from the following link to the Planning Inspectorate National
Infrastructure Planning Website M3 Junction 9 - Examination Library.

APPOINTMENT OF THE EXAMINING AUTHORITY

On 13 January 2023, Wendy McKay and Matthew Sims were appointed as
the Examining Authority under s61 and s65 of PA2008 [PD-004].
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1.3.
1.3.1.

1.3.2.

1.3.3.

1.3.4.

THE APPLICATION

The Proposed Development lies to the east of the City of Winchester and
is located within the administrative boundaries of Winchester City Council
(WCC), South Downs National Park Authority (SDNPA) and Hampshire
County Council (HCC).

The area in the vicinity of the Proposed Development is primarily urban
to the west of the M3 and primarily rural to the east. There are
residential areas close to the A34 to the north in Headbourne Worthy,
Kings Worthy and Abbots Worthy with residential areas of Winchester
bordering the M3 to the south of the application boundary. A small
number of isolated farm holdings or rural dwellings lie to the east and
south-east of the application boundary. West of the application boundary,
there is an area of commercial development. The River Itchen Special
Area of Conservation (SAC) is located (in part) beneath the existing
alignment of the existing A34, the A33 and the M3 and lies within the
application boundary.

The application boundary covers an area of approximately 109 hectares

(ha) of which 64ha is within the South Downs National Park (SDNP). The
area of the existing highway boundary within the application equates to

approximately 20ha, some of which is also within the SDNP.

Further details of the Proposed Development can be referenced in
paragraphs 3.1 to 3.4 of The Case for the Scheme [REP1-019].

Figure 1 : Application Location Plan
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1.3.5.

1.3.6.

1.3.7.

1.4.

1.4.1.

1.4.2.

1.4.3.

The application was submitted by National Highways (the Applicant) and
was received in full by The Planning Inspectorate on 21 November 2022
and was made under section 37 of PA2008. The application was accepted
for examination on 15 December 2022. The examination of the
application began on 16 May 2023 and was completed on 16 November
2023.

The Applicant has stated that there are 5 strategic objectives for the
Proposed Development:

e To reduce delays at the M3 J9 on all links to the M3, the A33 and
the A34.

e To smooth the flow of traffic by improving journey time reliability
and reducing delays at the M3 J9 and the exit and entry roads for
the A33 and the A34.

e To improve the safety for all road users and reduce the annual
collision frequency and severity ratio on the M3 J9.

e To support economic growth and ensure the junction can
accommodate additional traffic.

e To deliver improvements for walkers and cyclists including
connecting the National Cycle Network (NCN) Route 23 which is
severed by the current junction layout.

The area of land for the principal works does not appear to have any
relevant planning history. In their Local Impact Reports (LIRs) neither
SDNPA [REP2-071], WCC [REP2-083] nor Eastleigh Borough Council
[REP2-064] identified any relevant planning history. HCC [REP2-066]
stated that the planning history provided in the Applicant’s Planning
Statement accompanying the submission is considered to sufficiently
capture the relevant planning history within Hampshire.

THE EXAMINATION

The Examination began on 16 May 2023 and concluded on 16 November
2023.

One hundred and six Relevant Representations (RRs) were received [RR-
001 to RR-106]. All makers of RRs received the Rule 6 Letter and were
provided with an opportunity to become involved in the Examination as
an Interested Party (IP). All RRs have been fully considered by the ExA.

The following meetings, hearings and site inspections were undertaken;
full details and transcripts can be referenced via the EL (hyperlinks are to
meeting transcripts):

Preliminary Meeting (PM), 16 May 2023 [EV-005].

Open Floor Hearing (OFH), 17 May 2023 [EV-008].

Issue Specific Hearing 1 (ISH1), 11 July 2023 [EV-011, EV-013].
Issue Specific Hearing 2 (ISH2), 1 and 2 August 2023 [EV-017, EV-
019, EV-021, EV-023, EV-025, EV-027]
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1.4.4.

1.4.5.

1.4.6.

1.5.

1.5.1.

1.6.

1.6.1.

1.6.2.

e Issue Specific Hearing 3 (ISH3), 8 August 2023 [EV-029, EV-031,
EV-033].

e Accompanied Site Inspection 1 (ASI1), 10 June 2023. [ EV2-002]

e Accompanied Site Inspection 2 (ASI2), 10 September 2023 [EV2-
004].

e Unaccompanied Site Inspection 1 (USI1), 9 March 2023. [EV-001].

e Unaccompanied Site Inspection 2 (USI2), 28 April 2023. [EV-002].

e Unaccompanied Site Inspection 3 (USI3), 23 August 2023. [EV-
034].

All public meetings and hearings were held at The Mercure Wessex Hotel,
a location in the centre of Winchester being approximately 1.5km (1
mile) from the application boundary and in a location central for most IPs
with good access by various transport means. All events were held as
blended events with the opportunity to attend in person or virtually via
Microsoft Teams.

The procedural decisions set out in the Rule 8 Letter [PD-007] related to
matters that were confined to the procedure of the Examination and did
not bear on the ExA’s consideration of the planning merits of the
Proposed Development.

No procedural decisions were made that affected the Examination
timetable. All procedural decisions can be referenced via the Examination
Library [PD-001 to PD-015].

CHANGES TO THE APPLICATION

There were no changes to the application during the Examination.

OTHER UNDERTAKINGS, AGREEMENTS, AND
CONSENTS

The updated Consents and Agreements Position Statement [REP5-006]
sets out the other required consents and the position as to the status of
securing those consents. The outstanding matter in relation to required
consents at that stage was the issuing of a Letter of No Impediment
(LoNI) in anticipation of submission of a final dormouse licence
application to Natural England (NE).

The Applicant’s Cover Letter at Deadline 8 [REP8-029] confirms that NE
provided a LoNI in relation to the dormouse licence on 10 November
2023 and it is attached as Appendix A to the Statement of Common
Ground (SoCG) [REP8-021]. This sets out NE’s requirements for a final
dormouse licence application to be submitted in due course, together
with conditions relating to the content of the licence application.
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https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000868-USI3%20notes%2023.8.23.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000535-Rule%208%20Letter%20&%20Annexes%20Combined.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000426-M3%20Junction%209%20Improvement%20Examination%20Library.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000426-M3%20Junction%209%20Improvement%20Examination%20Library.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000886-M3J9_3.3_Consents%20and%20Agreements%20Position%20Statement%20(Rev%203)%20(clean).pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000979-M3J9_8.30_Cover%20Letter%20Deadline%208.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000988-M3J9_7.12.5_Statement%20of%20Common%20Ground%20with%20Natural%20England%20(Rev%201).pdf

1.7. THE STRUCTURE OF THIS REPORT

1.7.1. The structure of this Report is as follows:

Chapter 1 introduces the reader to the Application, the processes
used to carry out the Examination and make this Report.

Chapter 2 describes how the application is determined,
summarising the legal and policy background and identifies the LIRs
and Environmental Impact Assessment.

Chapter 3 sets out the planning issues that arose from the
Application and during the Examination.

Chapter 4 considers effects on European Sites and Habitats
Regulations Assessment (HRA).

Chapter 5 sets out the balance of planning considerations arising
from Chapters 3 and 4, in the light of the factual, legal and policy
information.

Chapter 6 sets out the ExA’s examination of Compulsory
Acquisition (CA) and Temporary Possession (TP) proposals.

Chapter 7 considers the implications of the matters arising from
the preceding chapters for the DCO.

Chapter 8 summarises all relevant considerations and sets out the
ExA’s recommendation to the SoST.

This Report is supported by the following Appendices:
Appendix A - Abbreviations.

Appendix B - Key Legislation and Policy.

Appendix C - Habitats Regulations Assessment.

Appendix D - The Recommended Development Consent Order

M3 Junction 9 Improvements - TR010055

REPORT TO THE SECRETARY OF STATE FOR TRANSPORT: 16 February 2024



2.1.

2.1.1.

2.1.2.

2.2.

2.2.1.

2.2.2.

2.2.3.

2.2.4.

HOW THE APPLICATION IS
DETERMINED

INTRODUCTION

This Chapter sets out the legal and policy context for the application
which was considered and applied by the Examining Authority (ExA) in
undertaking the Examination and in making its findings and
recommendations to the Secretary of State for Transport (SoST).

As required by section 88 of The Planning Act 2008 (as amended)
(PA2008) and Rule 5 of the Infrastructure Planning (Examination
Procedure) Rules 2010 (EPR), the ExA made an Initial Assessment of
Principal Issues (IAPI) arising from the Proposed Development and of the
Relevant Representations (RRs) received. This was done within 21 days
of the day after receipt of the s58 certificate of compliance with s56 of
the PA2008 provided by the Applicant [OD-002]. The IAPI were published
in Annex C of the Rule 6 letter [PD-006].

LEGISLATION AND POLICY

PA2008 is the principal legislation governing the Examination of an
application for a Nationally Significant Infrastructure Project (NSIP). The
Proposed Development qualifies as an NSIP as it falls within s22 of
PA2008. Furthermore, s104 of PA2008 has effect as the National Policy
Statement for National Networks (NPSNN) applies.

S104(3) of PA2008 requires the Secretary of State (SoS) to decide the
application in accordance with any relevant National Policy Statement
(NPS), except to the extent that one or more of the exceptions in
subsections 104(4) to (8) apply. This creates a presumption in favour of
NPS compliant development. The exceptions are if the SoS is satisfied
that deciding the application in accordance with any NPS would lead to:
the United Kingdom (UK) being in breach of any of its international
obligations, the SoS being in breach of any duty imposed on the SoS by
or under any enactment, would be unlawful by virtue of any enactment,
the adverse impact of the Proposed Development would outweigh its
benefits or if the SoS is satisfied that any condition prescribed for
deciding an application otherwise than in accordance with a NPS is met.

The following lists the key legislation considered by the ExA:

e The Planning Act 2008 (as amended).

e The South Downs National Park Authority (Establishment) Order
2010.

e UK Law and Regulations including Assimilated Law.

The following lists the key national policy documents considered by the
ExA:

e The National Planning Policy Framework (NPPF)
¢ National Policy Statement for National Networks (NPSNN)
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2.2.5.

2.2.6.

2.2.7.

2.3.

2.3.1.

2.3.2.

2.3.3.

2.4.

2.4.1.

2.4.2.

The National Infrastructure Strategy

Road Investment Strategy 1 (2015-2020)

Road Investment Strategy 2 (2020-2025)

English National Parks and the Broads - UK Government Vision and
Circular 2010

The following lists the key local policy documents considered by the ExA:

Winchester Local Plan 1 - Joint Core Strategy (March 2013).
Winchester Local Plan Part 2 - Development Management and Site
Allocations (April 2017).

Winchester District Local Plan 2018 - 2039 (Emerging).
Hampshire Minerals and Waste Plan (adopted October 2013).

The Hampshire Local Transport Plan 3 (adopted 2011).

The Hampshire Local Transport Plan 4 (draft)

The South Downs Local Plan (SDLP).

The City of Winchester Movement Strategy

A schedule of the key legislation, other legislation and policy documents
considered by the ExA can be seen in Appendix B.

The ExA has taken the relevant legislation and policies into consideration
in its assessment of the Proposed Development.

LOCAL IMPACT REPORTS

Local Impact Reports (LIR) were invited and submitted to the ExA under
s60 PA2008 and have been received from the following relevant local
authorities:

e Eastleigh Borough Council [REP2-064].

e Hampshire County Council [REP2-066].

¢ South Downs National Park Authority [REP2-071].
¢ Winchester City Council [REP2-083].

The LIRs detailed broad acceptance of the need for an improved
interchange at junction 9 of the M3 (M3 19) while recognising potential
impacts, in particular in relation to the South Downs National Park
(SDNP). There was general acceptance of economic benefits and broad
support for the proposed improvements to non-motorised user (NMU)
facilities.

The LIRs have been taken fully into account by the ExA in all relevant
Chapters of this Report.

ENVIRONMENTAL IMPACT ASSESSMENT

The Proposed Development is a development for which an Environmental
Impact Assessment (EIA) is required (EIA development).

On 28 January 2019, the Applicant submitted a Scoping Report to the
SoS under Regulation 10 of the Infrastructure Planning (Environmental
Impact Assessment) Regulations 2017 (EIA Regs), in order to request an
opinion about the scope of the Environmental Statement (ES) to be
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https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000606-Eastleigh%20Borough%20Council%20-%20Local%20Impact%20Reports%20(LIR)%20from%20Local%20Authorities.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000611-Hampshire%20County%20Council%20-%20Local%20Impact%20Reports%20(LIR)%20from%20Local%20Authorities.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000604-South%20Downs%20National%20Park%20Authority%20-%20Local%20Impact%20Reports%20(LIR)%20from%20Local%20Authorities.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000618-Winchester%20City%20Council%20-%20Local%20Impact%20Reports%20(LIR)%20from%20Local%20Authorities.pdf

2.4.3.

2.4.4.

2.4.5.

2.4.6.

2.5.

2.5.1.

2.5.2.

2.5.3.

2.6.

2.6.1.

prepared. On 8 March 2019 the Planning Inspectorate provided a Scoping
Opinion [APP-031] and in accordance with Regulation 6(2)(a) of the EIA
Regs, the Proposed Development was determined to be EIA
development.

Subsequent to this determination, the Applicant undertook further
statutory consultation and undertook design changes following feedback
during this period. It was deemed that this resulted in a material change
to the proposed scheme and the Scoping Report was amended and
resubmitted to the Planning Inspectorate on 19 October 2020 in order to
request a second opinion about the scope of the ES [APP-031]. It follows
that the Applicant is deemed to have notified the SoS under Regulation
8(1)(b) of the EIA Regs that it proposes to provide an ES in respect of
the Project.

On 27 November 2020 the Planning Inspectorate provided a second
Scoping Opinion [APP-031]. Therefore, in accordance with Regulation
6(2)(a) of the EIA Regs, the Proposed Development was determined to
be EIA development, and the application was accompanied by an ES.

On 14 March 2023 the Applicant provided the Planning Inspectorate with
certificates confirming that s56 of PA2008 had been complied with. and
s59 of PA2008 and Regulation 13 of the EIA Regs had been complied
with.

Consideration is given to the adequacy of the ES and matters arising
from it in all relevant Chapters of this Report.

HABITATS REGULATIONS ASSESSMENT

The Proposed Development is one that has been identified as giving rise
to the potential for likely significant effects on European sites and hence
is subject to a Habitats Regulations Assessment (HRA).

Under Regulation 63 of the Habitats Regulations, the competent authority
must consider whether a development will have Likely Significant Effects
(LSE) on a European site, either alone or in combination with other plans
or projects. The purpose of the LSE test is to identify the need for an
Appropriate Assessment (AA) and the activities, sites or plans and
projects to be included for further consideration in the AA.

A summary of the HRA can be seen in Chapter 4 of this Report, with the
HRA detailed in Appendix C.

TRANSBOUNDARY EFFECTS

During the Pre-application stage, and under the EIA Reg 32 process, the
Planning Inspectorate undertook transboundary screening of the
Proposed Development on behalf of the SoS [OD-001] and in March 2021
reported that the likelihood of transboundary effects resulting from the
Proposed Development was so low that it did not warrant the issue of a
detailed transboundary screening.
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2.6.2.

2.6.3.

Subsequent to this screening, the Applicant undertook further statutory
consultation and undertook design changes following feedback during
this period. It was deemed that this resulted in a material change to the
proposed scheme and the EIA Scoping Report was amended and
resubmitted to the Planning Inspectorate on 19 October 2020. The
Planning Inspectorate undertook a further transboundary screening of
the updated Proposed Development and in March 2021 concluded that it
was unlikely to have a significant effect either alone or cumulatively on
the environment in a European Economic Area (EEA) State; it was
therefore concluded that the likelihood of transboundary effects resulting
from the Proposed Development was so low that it did not warrant the
issue of a detailed transboundary screening.

The EXA has had regard to the ongoing duty of the SoST under
Regulation 32 to have regard to transboundary matters throughout the
Examination. No new information or evidence has come before this
Examination which gives rise to the need to reconsider the
transboundary screening decision.
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3.
3.1.

3.1.1.

3.1.2.

3.1.3.

3.1.4.

3.1.5.

THE PLANNING ISSUES
INTRODUCTION

This Chapter addresses potential effects and benefits of the Proposed
Development which were raised in the Examining Authority’s (ExA’s)
identification of issues and in submissions to the Examination. The
Chapter is structured to first examine matters of principle, including
policy, need and alternatives, following which the planning issues are
considered under generic topic headings. These subsequent topics are
arranged in alphabetical order except for Cumulative Effects which is
most logically placed at the end of this Chapter. The order in which all
these section headings are presented should not be taken to imply any
order of merit.

Each section of this Chapter generally consists of the following parts:

e Introduction.

e The policy background and relevant policy and legal tests.

e A summary of the Applicant’s case as described in the application
documents including the Environmental Statement (ES).

Issues arising during the Examination.

e The ExA’s considerations setting out our reasoning on the issues
including any further mitigation we are proposing in the
recommended draft Development Consent Order (rDCO).

e The ExA’s overall conclusions on each issue to be carried forward to
Chapter 5.

Matters relating to the overarching legal and policy context and the ExA’s
findings in relation to these matters are considered in Chapters 1 and 2
respectively and will not be repeated in this Chapter.

The term 'impact' is used throughout this Chapter. However, to clarify,
environmental 'impacts' and 'effects' are both considered in this Report
to be 'environmental effects’.

In addition to aid the reader and to aid consistency we have set out the
following regime for applying/ assessing the weight to be attached to the
different aspects of the proposal in the following manner:

e Neutral weight: The ExA considers that there are no matters
relating to that issue which would weigh for or against the making
of the Order.

e First Level: The ExA ascribes a little weight to matters relating to
the issue for/ against the making of the Order.

e Second Level: The ExA ascribes moderate weight to matters relating
to the issue for/ against the making of the Order.

e Third level: The EXA ascribes great weight to matters relating to the
issue for/ against the making of the Order.
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3.2.

3.2.1.

3.2.2.

3.2.3.

3.2.4.

3.2.5.

3.2.6.

3.2.7.

3.2.8.

THE PRINCIPLE OF AND NEED FOR THE PROPOSED
DEVELOPMENT

Policy considerations

The National Planning Policy Statement for National
Networks (NPSNN)

The need for the development of the national networks and relevant
wider Government policy is detailed in Chapters 2 and 3 of the NPSNN.

Paragraph 2.2 of the NPSNN refers to there being a critical need to
improve the national networks to address road congestion and crowding
on the railways.

Paragraph 2.10 states that: "The Government has therefore concluded
that at a strategic level there is a compelling need for development of the
national networks - both as individual networks and as an integrated
system. The Examining Authority and the Secretary of State should
therefore start their assessment of applications for infrastructure covered
by this NPS on that basis”.

The importance of improving the road network is confirmed by paragraph
2.22, as without doing so: “... it will be difficult to support further
economic development, employment and housing and this will impede
economic growth and reduce people’s quality of life. The Government has
therefore concluded that at a strategic level there is a compelling need
for development of all national road networks.”

Paragraph 2.23 explains that enhancements to the existing national road
network will include: junction improvements, new slip roads and
upgraded technology to address congestion and improve performance
and resilience at junctions, which are a major source of congestion.

It is recognised by paragraph 2.27 that in some cases simply expanding
capacity on the existing network may not be sufficient to meet this need.
In those circumstances, it indicates that new alignments and
corresponding links, including alignments which cross a river or estuary,
may be needed to support increased capacity and connectivity.

Paragraph 4.2 of the NPSNN states that: "Subject to the detailed policies
and protections in this NPS, and the legal constraints set out in the
Planning Act 2008, there is a presumption in favour of granting
development consent for national network Nationally Significant
Infrastructure Projects (NSIPs) that fall within the need for infrastructure
established in this NPS.”

Paragraph 4.3 states that: “In considering any proposed development,
and in particular, when weighing its adverse impacts against its benefits,
the Examining Authority and the Secretary of State should take into
account:
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3.2.9.

3.2.10.

3.2.11.

3.2.12.

3.2.13.

e jts potential benefits, including the facilitation of economic
development, including job creation, housing and environmental
improvement, and any long-term or wider benefits;

e jts potential adverse impacts, including any longer-term and
cumulative adverse impacts, as well as any measures to avoid,
reduce or compensate for any adverse impacts.”

NPSNN paragraph 4.27 requires all projects to be subject to an options
appraisal. However, it states that: “For national road and rail schemes,
proportionate option consideration of alternatives will have been
undertaken as part of the investment decision making process. It is not
necessary for the Examining Authority and the decision maker to
reconsider this process, but they should be satisfied that this assessment
has been undertaken.”

In addition to sections 2 and 3 of the NPSNN, and where development is
proposed within nationally designated areas including National Parks,
paragraph 5.151 of the NPSNN states that: "The Secretary of State
should refuse development consent in these areas except in exceptional
circumstances and where it can be demonstrated that it is in the public
interest”. Consideration of such applications should include an
assessment of specified matters including the need for the development;
the cost of, and scope for, developing elsewhere, outside the designated
area, or meeting the need for it in some other way and the detrimental
effect on the environment, the landscape and recreational opportunities.

The March 2023 NPSNN Consultation Draft

The NPSNN is currently the subject of a review process in accordance
with the PA2008. The written ministerial statement dated 22 July 2021

(WMS) explains that it was written in 2014, before the government’s
legal commitment to net zero, the 10-point plan for a green industrial
revolution, the new sixth carbon budget, and most directly the new,
more ambitious policies outlined in the transport decarbonisation plan.
The WMS makes it clear that whilst the review is undertaken,

the NPSNN remains relevant government policy and has effect for the
purposes of the PA2008.

The March 2023 Consultation Draft also makes it clear that the
designated NPSNN continues to provide a basis on which:

e applicants can prepare applications for development consent;
e the planning inspectorate can examine them; and
e the Secretary of State (SoS) can make decisions on them.

It states that the SoS has decided that for any application accepted for
examination before designation of the amendments to the NPSNN, the
original NPSNN should have effect. The amended NPSNN will therefore
only have effect in relation to those applications for development consent
accepted for examination after the designation of those amendments. It
also states that any emerging draft NPS is potentially capable of being
important and relevant to considerations in the decision-making process.
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3.2.14.

3.2.15.

3.2.16.

3.2.17.

3.2.18.

3.2.19.

The extent to which they are relevant is a matter for the relevant
Secretary of State to consider within the framework PA2008 and with
regard to the specific circumstances of each Development Consent Order
(DCO) application.

The Consultation document outlines the changes made to the NPSNN as
part of the review process and the rationale for making them. Chapter 2
outlines the role and importance of national networks, recognising the
broader context that national networks operate in. This includes outlining
the continued role national networks play in a greener world and the
measures that government is taking to decarbonise transport.

Chapter 3 of the draft NPSNN establishes that there is a compelling need
for development of the national networks at the strategic level. The
statement of need has been updated to move away from the focus on
congestion and network overcrowding in the existing NPSNN, and instead
identifies a range of challenges that national networks face and that can
act as a driver for needing to bring forward interventions.

Chapter 4 sets out general policies in accordance with which applications
relating to national networks infrastructure are to be decided. Changes
have focused on future proofing, reducing repeated narrative, and
updating text. For example, the ‘Good design’ section has been updated
to include the national infrastructure design principles. Chapter 4 also
includes the addition of an accessibility section and biodiversity net gain
(BNG) section.

On 17 October 2023, the House of Commons Transport Committee
published a report on the draft NPSNN. This is provided at Appendix C to
the Deadline (DL) 6 submission of Climate Emergency Policy and
Planning [REP6-028].

The National Planning Policy Framework published in September
2023 (NPPF)

The NPPF sets out the Government’s planning policies for England and
how these should be applied strategically in the development plan
system and in the management of development. Paragraph 5 of the NPPF
makes clear that it does not contain specific policies for NSIPs. These are
determined in accordance with the decision-making framework in the
PA2008 and relevant NPSs for major infrastructure, as well as any other
matters that are relevant to the that project (which may include the
NPPF). At Issue Specific Hearing 3 (ISH3), no issues were raised in
relation to any potential inconsistency between the overall strategic aims
of the NPPF and the NPSNN.

The NPPF was revised in response to the Levelling-up and Regeneration
Bill: reforms to national planning policy consultation on 19 December
2023. This revised Framework replaces the previous NPPF that was last
updated in September 2023. Since this revision took place following the
close of the Examination, it was the September 2023 update that was
considered during the Examination. However, we note that paragraph 5
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3.2.20.

3.2.21.

3.2.22.

3.2.23.

3.2.24.

3.2.25.

3.2.26.

of the revised document also clarifies that it does not contain specific
policies for NSIPs.

Local Plan policies

The Winchester Local Plan; Hampshire Transport Plan; Hampshire
Minerals and Waste Plan; and the South Downs Local Plan (SDLP) were
provided at DL2 in response to Examining Authority Questions (ExQ) 1
14.1.5 [REP2-051].

The Hampshire Local Transport Plan 3: 2011-2031 (LTP3) identifies that
the junction of the A34 and the M3 at Winnall, which acts as a gateway
to the South Hampshire sub-region, presents particular difficulties. The
LTP states that as well as capacity problems at this key intersection,
there are also significant difficulties for local traffic wishing to join the
strategic network at this point, particularly from nearby employment
areas. Further increases in traffic may necessitate changes to the layout
of the junction to offer increased capacity to reduce congestion at this
location. The potential options identified are to provide a well-
maintained, resilient highway network and over the longer-term, to work
with National Highways to explore scope for affordable and
environmentally acceptable solutions to address congestion at junction 9
of the M3 (M3 J9).

The emerging Hampshire Local Transport Plan (LTP4) identifies the M3 ]9
as an international gateway and part of the Strategic Road Network
(SRN) which is a strategic transport infrastructure priority for Hampshire.

The Winchester District Local Plan Part 1: Joint Core Strategy was
adopted in 2013. Policy CP10 Transport seeks to reduce demands on the
transport network, manage existing capacity efficiently and secure
investment to make necessary improvements.

The City of Winchester Movement Strategy was adopted by Winchester
City Council (WCC) and Hampshire County Council (HCC) in 2019. It
aims to create a more liveable cleaner, greener city through the delivery
of a co-ordinated set of improvements that will encourage more use of
Park and Ride, bus, walking and cycling and help reduce dependence on
car travel. The three priorities are to reduce city centre traffic, support
healthier lifestyle choices and to invest in infrastructure to support
sustainable growth.

The South Downs National Park Local Plan (2019) Core Policy SD3: Major
Development provides that planning permission will be refused for major
developments in the National Park except in exceptional circumstances,
and where it can be demonstrated they are in the public interest.
Strategic Policy SD4 relates to landscape character and Strategic Policy
SD5 relates to design.

The Solent to Midlands Route Strategy (May 2023)

The Solent to Midlands route is a strategic route connecting the Solent
coastal region with the Midlands and beyond. The Solent to Midlands
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3.2.27.

3.2.28.

3.2.29.

3.2.30.

Route Strategy (May 2023) published by National Highways details the
route context, current constraints on the route, and opportunities for
improved connections with local roads and rail links. It concludes with
locations for further consideration to achieve the route objectives. It
explains that the route objectives and locations for further consideration
will be presented to the Department for Transport (DfT) to inform future
decision-making about investment planning through the Road
Investment Strategy (RIS). It notes that one of the main sections of the
network that will be affected by future development is the Winchester
A34/M3 Junction to the M27 at Portsmouth.

The Route Objectives include:

e Route objective A: Facilitate improved strategic access to the
corridor from the wider road network by managing issues related to
safety and congestion.

¢ Route objective C: Maintain the strategic function of the corridor
and manage the integration of local traffic needs to improve
customer service. This notes particular congestion and delay issues
at specified locations including the A34 at Winchester.

e Route objective D: Enable more efficient freight movements along
the corridor, M3 and A27 to and from key gateways with a focus on
Southampton, Portsmouth, and the wider Freeport.

e Route objective H: To support sustainable transport options for the
South of the Route.

The Applicant’s approach

The need for an improvement to the M3 ]9 was first detailed in the
London to Solent Route Strategy in April 2015 with the stated aim ‘to
allow free movement from the A34 to the M3’. The scheme has been
referenced in both the subsequent M25 to Solent Routes strategies in
2017 and 2023 and the Solent to Midlands Route Strategies in 2017 and
2023. The ExA finds there to be a slight lack of consistency between the
route strategies in relation to the improvement scheme, with some
strategies placing greater emphasis on need than others. However, we
accept that this is a function of drafting and the need, as detailed in the
April 2015 London to Solent Route Strategy, was effectively transferred
to the later published strategies.

Following the April 2015 route strategies, an improvement scheme for
the M3 ]9 was included as a committed scheme within the RIS which set
out road projects to be delivered between 2015 and 2020. The scheme
was detailed in the RIS as “upgrade to the junction to allow free
movement from the A34 to the M3.” The scheme was subsequently
confirmed to have been ‘carried forward’ to the Road Investment
Strategy 2020 - 2025 (RIS2).

The Case for the Scheme, section 3 ‘Need for the Scheme’, includes the
reasons for the enhanced capacity sought. The Case for the Scheme
[REP1-019], paragraph 3.5, states that the Proposed Development has
five strategic objectives which are supported by the Highways England
Delivery Plan 2015-2020 (Highways England, 2015):
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3.2.31.

3.2.32.

3.2.33.

3.2.34.

e To reduce delays at the M3 J9 on all links to the M3, the A33 and
the A34.

e Smooth the flow of traffic by improving journey time reliability and
reducing delays (time lost per vehicle per mile) at the M3 J9 and the
exit and entry roads for the A33 and the A34.

e Improve the safety for all road users and reduce the annual collision
frequency and severity ratio on the M3 J9.

e Support economic growth and ensure the junction can
accommodate additional traffic.

¢ Improvements for walkers and cyclists including connecting the
National Cycle Network (NCN) Route 23 which is severed by the
current junction layout.

The Case for the Scheme [REP1-019], paragraph 3.5.2, Table 3.1,
considers the Proposed Development against those objectives. The ES
concludes that it performs well when assessed against the scheme
objectives. Furthermore, paragraph 3.6.10, Table 3.2, addresses the
conformity of the Proposed Development with the strategic objectives of
the NPSNN. The National Policy Statement for National Networks
Accordance Table [REP5-017] sets out the Applicant’s latest assessment
of the conformity of the Proposed Development with the NPSNN.

The Case for the Scheme, section 9.2, concludes that there is a need
case for the Proposed Development in order to address the significant
existing congestion and road safety issues on the M3. While it is
recognised that great weight is attached to conserving the South Downs
National Park (SDNP), the Applicant considers that addressing the
existing road safety issues and removing an impediment to strategic
economic growth is in the public interest and also supports the need for
the Proposed Development.

Further detail on the issues identified with the operation of M3 ]9 are
provided in paragraphs 3.1.3 - 3.1.9 of the Case for the Scheme [REP1-
019]. Section 3 of the Transport Assessment Report (TA) [REP1-028]
also provides further detail on the existing highway conditions in terms of
traffic flows and journey times.

Issues arising in the Examination

The main issues that arose during the Examination in relation to the need
for the Proposed Development in the light of the relevant policy
background were:

e The need for the Proposed Development in the light of the NPSNN
strategic policies including the reasons for seeking the proposed
improvements to the existing national road network.

e The scope for meeting the need in some other way with particular
regard to modal alternatives.

e Whether the Proposed Development would conflict with any Local
Plan, or LTP policies.

e The NPSNN March 2023 consultation draft and the weight (if any) to
be afforded to it.
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3.2.35.

3.2.36.

e The implications of any other recent updates/reviews of relevant
planning policy documents and publications including the May 2023
update to the Solent to Midlands Route Strategy.

The need for the Proposed Development in the light of the
NPSNN strategic policies

Winchester Action on Climate Crisis [REP6-035] refer to policies on the
Solent to Midlands Corridor and in the NPSNN (both existing and
especially the new draft) that appear to conflict with the application.
They advocate the replacement of the application with one that seeks to
solve the congestion problem at M3 J9 with a scheme to increase rail
freight capacity between the Solent and the Midlands.

The Local Authorities (LAs) acknowledge that there is a need to improve
M3 J9. In the SoCGs and LIRs, all three LAs support the principle of the
need for an improvement, and the position of the LAs is summarised as:

e WCC - Statement of Common Ground (SoCG) at the close of the
Examination [REP8-018] states that: “The City of Winchester
Movement Strategy (2019) strongly supports enhancing the
strategic road network capacity on the M3 to:

» sustaining future growth of the national, regional, and
local economy

* improving the resilience of the strategic network and

» reducing through traffic in the city leading to improved
air quality.

However, consideration of the impact of incidents and accidents
north and south of the junction outside of the red line area has not
been acknowledged, accident data continues to be confined to the
red line. Further strategic work is required by the Applicant to
ensure that in the event of incidents, regional traffic avoids the area
(using more suitable routes on the wider strategic network, rather
than diverting through the city).”

e HCC - SOCG at the close of the Examination [REP8-019] states
that: “Based on the County Council’s current understanding of the
Scheme, support is offered for the principle. This will address the
existing issues of congestion, noise and air quality impacts
associated with Junction 9. The Scheme is considered to be
essential to the success of the Winchester Movement Strategy and
therefore the County Council as local highway authority supports
the principle of the Scheme.”

e South Downs National Park Authority (SDNPA) - Local Impact
Report (LIR) [REP2-071] acknowledges there is a need to improve,
in some way, the M3 ]9 (and surrounding roads) and given the
various boundary constraints around the existing highway
infrastructure, (including the National Park boundary being to the
east and west of it), there is limited scope for developing outside
the National Park.
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3.2.37.

3.2.38.

3.2.39.

3.2.40.

3.2.41.

3.2.42.

The Applicant’s written summaries of oral case for ISH3 [REP4-036] in
relation to the NPSNN and the strategic need to improve the National
Road Network confirms that its position, as expressed in the Case for the
Scheme [REP1-019], is that the need for the Proposed Development has
been established by its inclusion in the RIS. This means that the
government has concluded that there is a strategic need for the Proposed
Development [REP4-036].

The Applicant’s Closing Statement [REP8-028] section 2 ‘Need for the
Scheme and Benefits’ highlights that the problems at M3 ]9 have been
recognised for many years. In 2013, HCC identified that infrastructure
improvements were necessary to reduce congestion levels and assist
with the strategic movement of traffic at M3 J9 to make sure that traffic
congestion and increased journey times do not compromise the scale of
potential future economic growth in the sub-region.

The Applicant’s position is that the need for the Proposed Development is
well-established. The relevant route strategy reports and supporting
technical annexes prepared by the Applicant document the issues
identified above. As outlined in the post hearing note in relation to Item
2(I) - Sixth Bullet of Applicant written summaries of oral case for ISH3,
[REP4-036] improvements to M3 J9 were identified in both the M25 to
Solent Route Strategy 2015 and Solent to Midlands Route Strategy 2015
(and the subsequent updates to these strategies published in 2017 and
2023). These strategies have informed the government’s RIS
programme, and the DfT included improvements to M3 ]9 as part of the
Road Investment Strategy 2015 - 2020 (RIS1) and in RIS2.

The Applicant submits that at a strategic level there is support for the
Proposed Development, subject to it meeting the tests set by the other
relevant policies in the NPSNN which in this case include those relating to
development within nationally designated areas. The Applicant contends
that taking both the strategic need recognised in the NPSNN, and the
existing problems identified with the operation of M3 ]9, there is a clear
need for an improvement scheme.

The ExA’s consideration of the need for the Proposed
Development in the light of the NPSNN strategic policies

It is government policy, as outlined in section 2 of NPSNN, that at a
strategic level there is a compelling need for development of the national
networks to address road congestion and facilitate national and local
economic growth. The government’s policy is to bring forward
improvements and enhancements to the existing SRN, which includes
junction improvements to address congestion and improve performance
and resilience (see paragraphs 2.22, and 2.23 of the NPSNN).

Therefore, at a strategic level there is support for the Proposed
Development, subject to it meeting the tests set by the other relevant
policies in the NPSNN which in this case include those relating to
development within nationally desighated areas. The ExA will consider
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3.2.43.

3.2.44.

3.2.45.

3.2.46.

3.2.47.

3.2.48.

those tests in the relevant sections of this Chapter which follow and in
our conclusions on the case for Development Consent in Chapter 5.

The Applicant has provided further details on the issues identified with
the operation of M3 ]9 in the Case for the Scheme, paragraphs 3.1.3 to
3.1.9 [REP1-019]. HCC, SDNPA and WCC acknowledge that there is a
need to improve M3 J9 and all three LAs support the principle of the need
for an improvement.

To address these issues, the Applicant has identified five key objectives
which are set out above. Table 3.1 of the Case for the Scheme [REP1-
019] explains how the Proposed Development would meet the five
strategic objectives. Table 3.2 of the Case for the Scheme [REP1-019]
illustrates how the Proposed Development would fulfil those strategic
objectives in section 2 of the NPSNN. Given the strategic need recognised
in the NPSNN, and the existing and acknowledged problems identified
with the operation of M3 ]9, the ExA finds that there is a clear need for
an improvement scheme in this location.

Whilst several Interested Parties (IPs) raise concerns as to the extent to
which those objectives are met, or state they have not been proven, the
ExA can see no reason to disagree with the scope of those objectives for
identifying a solution to the existing highlighted problems. Furthermore,
we are satisfied, in the light of the Applicant’s evidence on this matter
that the Proposed Development would indeed meet those objectives. The
detailed examination of these objectives is shown primarily in Section
3.13, the Traffic and Transport Section, of this Report and the findings
are taken into account in the overall planning balance in Chapter 5 of this
Report.

In conclusion, the ExA considers that there is sufficient evidence
including from national strategies and the inclusion within the RIS as a
committed scheme, to find that there is a need for an improved M3 J9.
We conclude that the Proposed Development would contribute to meeting
the strategic need for the development of the national road network in
accordance with the NPSNN. We shall now consider whether that need
could, alternatively, be met in some other way.

The scope for meeting the need in some other way with
particular regard to modal alternatives

Both Winchester Friends of the Earth [REP5-039, REP6-037] and
Winchester Action on the Climate Crisis [REP2-082, REP4-049] submit
that modal shift and demand management opportunities would
sufficiently address the problems rather than through the Proposed
Development and question the Applicant’s consideration of modal
alternatives.

Winchester Action on the Climate Crisis [REP4-049] submit that the
Applicant has so far not provided evidence that it has complied with
guidance and appraised a scheme for increasing the mode share of
modes other than road transport. The impact of modes other than roads
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3.2.49.

3.2.50.

3.2.51.

3.2.52.

3.2.53.

3.2.54.

3.2.55.

could be fundamental to removing the need for the Proposed
Development.

Winchester Action on Climate Crisis make further detailed submissions in
relation to conflict with national policy documents and the assessment of
modal alternatives in their response to REP5-026 and REP5-027 [REP6-
035] and question whether a meaningful rail freight option appraisal was
carried out at RIS Stage 0.

Winchester Friends of the Earth [REP5-039] submit that if a modal
assessment has been undertaken, then the Applicant will be able to
deposit documents to show how the decision was arrived at. They
contend that it cannot be taken for granted that any real multi-modal
analysis has been done in defining the RIS programmes.

At ISH3 [EV-029], SDNPA accepted that in “broad terms” there was a
need to do something with the junction and for it to be developed in the
SDNP by virtue of the junction already existing in the SDNP but
submitted that there remained additional alternatives that would have
reduced impact on the SDNP.

During the Examination, questions surrounding modal alternatives were
raised, particularly consideration of a rail-based solution. The Applicant
has responded to this in section 1.3.4 of Appendix A (Further information
regarding alternatives), in the written summaries of oral case for ISH3
[REP4-036] and reiterated the case in response to question ExAQ3 4.3.2
[REP6-023] and the Closing Statement paragraphs 4.4.14 to 4.4.16
[REP8-028].

The Applicant’s position on this matter remains that the appraisal process
informing the DfT decision reflects the wording contained within
paragraph 4.27 of the NPSNN. Given the Proposed Development’s status
as a national road project included within an investment strategy, the
Applicant submits that the ExA can reasonably rely on the assumption
that a suitable and proportionate assessment of alternative modes has
taken place.

At ISH3, the Applicant confirmed that the assessment of alternatives for
viable modal alternatives would likely have been considered by the DfT
prior to including the Proposed Development in the RIS portfolio. Once
the scheme is designated as a RIS scheme, the Applicant then pursues it
as a road scheme and its alternative assessment looks at the Proposed
Development from a road optioneering basis.

In response to ExQ2 4.2.14 [REP5-026], the Applicant confirmed that it
had been unable to source documentary evidence that would report on
the assessment of modal alternatives undertaken by the DfT prior to the
inclusion of the Proposed Development within the RIS. However, the
Applicant understands from its dealings with the DfT that this assessment
would have been made as a matter of course. The modelling approach
used by the DfT would have ensured that alternative modes of transport
were taken into account before schemes were included in the RIS. The
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3.2.56.

3.2.57.

3.2.58.

3.2.59.

3.2.60.

Applicant submits that the combination of the assessment undertaken by
the DfT and the work undertaken by the Applicant at Project Control
Framework (PCF) Stage 0 satisfies the requirement of paragraph 4.27 of
the NPSNN.

The PCF Stage 0 assessment concluded that, on balance, a Junction
improvement was necessary to solve the complex congestion and safety
issues at the Junction and to facilitate economic growth in the region.
RIS1 and associated evidence was reviewed and approved by ministers
prior to publication. At the end of Stage 0, the project documentation,
including the alternative modal assessment, was reviewed and the
decision was made to progress the scheme as a Junction improvement.

In response to ExQ2 4.2.17, the Applicant states that the Proposed
Development is consistent with the draft NPSNN and an assessment
against the specific policies has been provided at DL2 within the Draft
NPSNN Accordance Table [REP2-053]. The assertion that the rejection of
the rail freight option at Stage 0 is counter to this aspect of the draft
NPSNN does not recognise the other aspects of the draft NPSNN (notably
paragraphs 3.22 and 3.46) which recognise that the need to improve and
enhance the SRN includes junction improvements, and that the
government has, at a strategic level concluded that there is a compelling
need for development of the national networks.

The ExA’s consideration of the scope for meeting the need
in some other way with particular regard to modal
alternatives

The NPSNN, paragraph 2.21, Table 1 details the options available to
address the identified need, including maintenance, demand
management and modal shift. Paragraph 4.27 of the NPSNN states that
all projects should be subject to an options appraisal. The appraisal
should consider viable modal alternatives and may also consider other
options (in light of paragraphs 3.23 to 3.27 of the NPSNN).

The main thrust of the argument put forward by IPs in relation to
‘meeting the need in some other way’ was directed at the consideration
of modal alternatives, particularly rail-based options. The Applicant has
responded to the ExA’s questions on this topic and confirmed that an
assessment of alternatives for viable modal alternatives would have been
considered by the DfT before the Proposed Development was included in
the RIS portfolio.

Although the Applicant has not been able to source documentary
evidence that would report on the assessment of modal alternatives
undertaken by the DfT prior to the inclusion of the scheme within the
RIS, it has provided further details of the process in response to ExQ2
4.2.14 and 4.2.17. The EXA is content that such an assessment would
have been made by the DfT as a matter of course and that data from the
National Transport Model (NTM) multi modal model would have been
used to inform their decision making. Furthermore, the Applicant as part
of PCF Stage 0 assessed whether an alternative mode of transport could
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3.2.61.

3.2.62.

3.2.63.

3.2.64.

3.2.65.

3.2.66.

solve the identified problems at M3 J9. It was concluded that the high
level of congestion at M3 J9 and the expected growth in freight traffic
could only be solved with a Junction improvement that provided free flow
movement between the M3 and the A34.

Given the Proposed Development’s status as a national road project
included within RIS1 and RIS2, we are satisfied, as required by NPSNN
paragraph 4.27, that the assumption can safely be made that a
proportionate option consideration of alternatives has been undertaken
as part of the investment decision-making process and that as part of
that process appropriate consideration was given to viable modal
alternatives.

As regards other options, although suggestions were also made during
the Examination that a lesser scheme, for example, one that would
involve a much simpler re-configuration of the roundabout, were
mentioned, no specific or coherent proposal was put forward for
consideration. Such vague and inchoate proposals do not represent any
realistic alternative option for assessment and examination. We shall
consider other matters raised in relation to alternatives, such as the
proposed location of the construction compound within the SDNP later in
the ‘Alternatives’ Section 3.3 of this Chapter.

The EXA concludes that, subject to our consideration of those specific
design options, the fundamental and the identified need for the Proposed
Development could not be met in some other way including modal
alternatives such as rail-based options.

Whether the Proposed Development would conflict with any
Local Plan, or Local Transport Plan

In response to ExQ2 14.2.22 [REP5-032], and at ISH3, HCC confirmed
that it considered the Proposed Development to be consistent with both
the current LTP3 which was adopted in 2011, and the emerging draft
LTP4 [REP4-045].

LTP3 identifies the need to explore options to address congestion at M3
J9 as a potential option that could be considered for delivery in support
of the highway network. HCC also considers the scheme to be in
accordance with the following transport policies within LTP3:

e Policy B: Work with the Highways Agency, Network Road, ports and
airports to ensure reliable access to and from South Hampshire’s
three international gateways for people and freight.

e Policy C: To optimise the capacity of the highway network and
improve journey time reliability for all modes.

e Policy E: To deliver improvements in air quality.

e Policy H: To promote active travel modes and develop supporting
infrastructure.

HCC regards the Proposed Development as being in accordance with the
LTP4 draft policies:
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3.2.67.

3.2.68.

3.2.69.

3.2.70.

3.2.71.

e C5: Support local living and reduce demands on transport -
specifically e) which states that we will ‘support investment in
walking, cycling...to make local trips easier and reduce the need for
private car ownership’; and

e C8: Managing the harmful health effects of poor air quality and
noise disturbance due to transport.

The Climate Emergency Planning and Policy (CEPP) Post Hearing
submissions [REP4-042] section 4 include strong criticism of the HCC's
position, as stated at ISH3, that the Proposed Development is consistent
with the policies in the current LTP3 and the emerging LTP4. They submit
that the emerging LTP4 has profound implications for the SoS decision
making in understanding whether the scheme could be consistent with
local transport policy. These matters are set out in detail in their
submissions. They also point out that LTP3 identifies the need to explore
options to address congestion at M3 ]9 as a potential option that could
be considered for delivery in support of the highway network.

As regards LTP4, the strategic transport infrastructure priorities for
Hampshire, as identified in the policy, currently include improvements to
M3 ]9 as an International Gateway. One of the key objectives in the draft
LTP was to reduce car use by 10%. CEPP do not see how the Proposed
Development could in any way be consistent with that objective. They
submit that HCC has not tested even the high-level objectives of the
LTP4 against the Proposed Development. They contend that a genuine
assessment of LTP4’s consistency with the Proposed Development is
required if the true local impacts are to be correctly determined,
assessed, and understood by the SoS when making their decision.

WCC confirmed that the City of Winchester Movement Strategy strongly
supports enhancing the strategic road network capacity on the M3 to:

e sustain future growth of the national, regional and local economy;

e improve the resilience of the strategic network; and

e reduce through traffic in the city leading to improved air quality
[REP4-051].

At ISH3, Councillor Porter for WCC expressed the view that whilst the
Proposed Development met the City of Winchester Movement Strategy
first priority, and could potentially meet the third priority, she did not
consider that there would be improvement in the second priority.

The WCC post hearing submissions for ISH3 [REP4-051] state that as
regards economic and tourism growth, on a local level the proposed
enhancements to the junction would improve the economic vitality and
competitiveness of the adjacent Winnall Industrial Estate. Transport links
are also considered crucial to the ongoing vitality of the visitor economy
of the Winchester District. In addition, an Employment and Skills Plan
has been proposed by the Applicant which is supported by WCC to ensure
local firms and employment would benefit from the Proposed
Development.
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3.2.73.

3.2.74.

3.2.75.

3.2.76.

3.2.77.

3.2.78.

In response to ExQ3 14.3.1 WCC [REP6-036] confirmed that the
outstanding matters identified in their LIR had been resolved following
receipt of further information and updates to the Requirements within the
Draft Development Consent Order (dDCO). The sole topic area which
WCC consider to be contrary to the Local Plan is in relation to climate
matters.

At ISH3, the Applicant, in response to WCC and the relevance of the
Climate Neutrality Action Plan (2019) (CNAP), highlighted that the scope
of that Action Plan (as outlined on Page 8 of the document) excludes
motorways because this requires a national response. The Applicant
confirmed that it had given limited weight to the CNAP as a result. The
Applicant also confirmed that it had given limited weight to Policy DS1 in
the Winchester Local Plan but that it would discuss this in further detail
when dealing with climate change issues.

SDNPA’s [REP4-047] position is that the SDLP and specifically Policy
SD3: Major Development should be given significant weight as it is
consistent with both the NPPF and NPSNN, as regards ‘major
developments’ within a National Park.

The Applicant points out that both HCC and WCC consider the principle of
development to be acceptable and that the Proposed Development is
regarded as consistent with the joint Winchester Movement Strategy
(2019) as outlined in paragraph 6.3.3 of HCC LIR [REP2-066] and Table
1.2 of WCC's LIR [REP2-083].

SDNPA as set out in paragraph 6.7 - 6.9 of their LIR [REP2-071] and in
the SoCG [REP8-040], have raised concerns with the impacts of the
Proposed Development on the SDNP and the perceived conflicts arising
from these impacts with the duty to conserve and enhance the National
Park. However, at paragraph 6.6 of their LIR [REP2-071] they
acknowledge that: “there is a need to improve, in some way, the M3
Junction 9 (and surrounding roads) and given the various boundary
constraints around the existing highway infrastructure, (including
National Park boundary being to the east and west of it), there is limited
scope for developing outside the National Park.”

The Applicant agrees with the SDNPA that the Proposed Development is a
major development and therefore the major development test of Policy
SD3 is engaged. The second part of this policy test mirrors paragraph
5.151 of the NPSNN. The third part of the test relates to conserving and
enhancing the special qualities of the SDNP.

The Applicant’s position is that it meets the tests set out in paragraph
5.151 of the NPSNN and hence those set out in Part 2 of Policy SD3. With
respect to Part 3 of Policy SD3 the Applicant has provided details of how
the Proposed Development would conserve and enhance the National
Park in response to ExQ2 and as outlined in Table 7.1 of the Case for the
Scheme [REP1-019]. The Applicant therefore considers the Proposed
Development, when taken as a whole, to be consistent with Policy SD3 of
the SDLP (see response to ExQ2 14.2.16 [REP5-026]).
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3.2.79.

3.2.80.

3.2.81.

3.2.82.

3.2.83.

The ExA’s consideration of whether the Proposed
Development would conflict with any Local Plan, or LTP

The EXA notes that both HCC and WCC consider the principle of
development to be acceptable. HCC confirms that the Proposed
Development would be consistent with both the current LTP3 and the
emerging draft LTP4 [REP4-045, REP5-032] and provides a response to
the criticism made by CEPP on that matter at ISH3. That response
includes reference to LTP4 Policies C2 and SI1.

The Strategic Infrastructure Policy SI1 c¢) states that HCC will support
targeted improvements to the wider strategic road network (SRN) and
major road network (MRN) where there is a clear safety, economic,
health or wider social case. The implementation of the policy will be
supported by working closely with National Highways and Network
Rail/Great British Railways to inform their delivery plans with robust
evidence-led transport assessments to secure improvements to the SRN
and the rail network that runs through the county. The strategic
transport infrastructure priorities for Hampshire, as identified in the
policy, currently include improvements to Junction 9 of M3 as an
International Gateway. Whilst we note the concerns raised by CEPP in
relation to the consistency of the Proposed Development with LTP3 and
LTP4, we prefer the position of HCC on this matter for the reasons set
out in its submissions on this topic.

WCC has confirmed that the Proposed Development would be consistent
at least two of the three priorities of the joint Winchester Movement
Strategy (2019) as outlined in paragraph 6.3.3 of HCC LIR [REP2-066]
and Table 1.2 of WCC’s LIR [REP2-083]. At the end of the Examination,
the sole topic area WCC considered to be contrary to the Local Plan was
in relation to Climate matters. The CNAP and its relevance in relation to
the application will be considered later in the Climate Change Section 3.7
of this Chapter.

Both the Applicant and the SDNPA agree that the Proposed Development
should be considered as major development within the context of the
SDLP and specifically Policy SD3: Major Development and the relevant
tests within that policy and NPSNN paragraph 5.151 are applicable. This
will be considered further in the Landscape and Visual Impact Section of
this Chapter, and we shall conclude in relation to compliance in Chapter 5
of this Report. However, as indicated above, SDNPA acknowledges the
need to improve, in some way, the M3 Junction as set out in their LIR
[REP2-071].

In terms of the broad principle of and need for the Proposed
Development we find no material conflict with any Local Plan or LTP
policies. Indeed, we find there to be strong policy support at local level
including within LTP3 and LTP4 and most aspects of the City of
Winchester Movement Strategy for the Proposed Development. We shall
consider the detailed application of local policies, including those within
the SDLP, where relevant under the generic topic headings later in this
Chapter and in Chapter 5 of this Report.
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3.2.84.

3.2.85.

3.2.86.

3.2.87.

3.2.88.

3.2.89.

The NPSNN March 2023 consultation draft and the weight (if
any) to be afforded to it

As regards to the March 2023 NPSNN Consultation Draft, the SDNPA
acknowledge that this document is at an early stage and the weight to be
given to the draft is relatively limited. However, they point out that the
current NPSNN is dated and there are a number of fundamental changes
in the draft that would bring the NPSNN more in line with other
Government policies. For example, the increased focus on good design.

The Winchester Action on the Climate Crisis [REP4-049] state that the
NPSNN March 2023 draft heralds a significant shift in policy on the
priority to be given to rail freight in transport infrastructure. They
contend that the apparent failure of the Applicant to sufficiently consider
modes other than road extends beyond rail freight to other sustainable
modal options including the potential of important new elements in the
revised NPSNN (encouragement of intermodal rail freight, and logistics
rail freight from warehouses to multi-modal transhipment centres).

CEPP in section 5 of their DL6 submissions [REP5-031] contend that no
weight should be given to the draft NPSNN by the ExA, or the SoS in
his/her decision making. This is in the light of the substantive
recommendations in the Transport Committee report which they submit
require a substantive ministerial response, and most likely significant
changes to a further draft revised NNNPS, especially on residual
greenhouse gas (GHG) emissions.

The Applicant recognises that the NPSNN Consultation Draft is an early
draft and whilst it is out for consultation, there has been no further
output and therefore it should be attributed limited weight particularly as
the transition provisions currently set out explicitly disapply its relevance
to the schemes currently going through determination. This is because it
would be too late for those schemes to address the changes in policy
within that draft. Despite this, the Applicant has undertaken an
assessment of the new wording of the draft and has not identified any
areas of significant conflict. This is set out in the Draft National Policy
Statement for National Networks Accordance Table [REP2-053].

The ExA’s consideration of the NPSNN March 2023
consultation draft

Whilst the SDNPA highlight the increased focus on good design in the
draft NPSNN, they acknowledge that this document is at an early stage
and the weight to be given to the draft should be relatively limited.
Winchester Action on the Climate Crisis [REP4-049] also refer to various
aspects of the draft NPSNN in support of their case

We have considered the prospective policy change in emphasis within
that document, including in relation to good design and the paragraph
3.100 encouragement given to the transfer of freight from road to rail
and the important part that would play in a low carbon economy and in
helping to meet net zero targets. In addition, we note that paragraph
5.29 of the draft NPSNN states that a whole life carbon assessment
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3.2.90.

3.2.91.

3.2.92.

3.2.93.

3.2.94.

should be used to measure greenhouse gas emissions at every stage of
the proposed development to ensure that emissions are minimised as far
as possible as we transition to net zero.

The Applicant has undertaken an assessment of the new wording of the
draft NPSNN and contends that this has not identified any areas of
significant conflict as set out in the Draft National Policy Statement for
National Networks Accordance Table [REP2-053].

As regards the criteria for good design for national network
infrastructure, the Applicant has set out its position in relation to
compliance with paragraphs 4.24 to 4.29 of the draft NPSNN. On the
topic of GHG and paragraph 5.29 of the draft NPSNN, the Applicant
acknowledges that whilst a whole life carbon assessment was undertaken
at the current stage, whole life carbon assessments were not undertaken
at earlier stages of the proposed scheme, as there was no requirement to
do so under the NPSNN.

Whilst we have considered the aspects of the draft NPSNN from which IPs
including the SDNPA and Winchester Action on the Climate Crisis [REP4-
049] draw support, we find the Applicant’s overall assessment in relation
to potential areas of conflict to be sound. Whilst we have had regard to
the draft NPSNN as an important and relevant consideration, in the light
of the information set out in the Applicant’s Draft National Policy
Statement for National Networks Accordance Table [REP2-053], we find
that overall there is limited conflict with the draft NPSNN.

In any event, the draft NPSNN makes it clear that the SoS has decided
that for any application accepted for examination before designation of
the amendments to the NPSNN, the original NPSNN should have effect.
The amended NPSNN will therefore only have effect in relation to those
applications for development consent accepted for examination after the
designation of those amendments. Since this application falls within the
first category, it is the designated NPSNN which continues to provide a
basis on which we can examine and the SoS can make a decision on the
application.

The implications of any other recent updates/reviews of
relevant planning policy documents and publications
including the May 2023 update to the Solent to Midlands
Route Strategy

The Winchester Action on the Climate Crisis [REP4-049] contend that the
decision not to opt for a rail freight option appears to be contrary to
Solent to Midlands Route and the National Highways policy for the Solent
to the Midlands corridor. They submit that the apparent failure of the
Applicant to consider sufficiently modes other than road also extends
beyond rail freight to other sustainable modal options set out in Objective
H of the Solent to the Midlands route strategy. They also draw support
from Objective D.
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3.2.95.

3.2.96.

3.2.97.

3.2.98.

3.2.99.

At ISH3, Winchester Friends of the Earth drew attention to a National
Highways M4 to South Coast study which they state is currently with the
Secretary of State for Transport (SoST). They submit that the
consideration of an alternative corridor from M4 Junction 17 effectively
through the A36 to Southampton would seem to be relevant to the
consideration of movements north south from Southampton.

At ISH3, the Applicant explained that there is no requirement to review
schemes when they are passed between RIS1 and RIS2; and that once a
scheme has been allocated it does not get re-reviewed against updated
strategies. The Applicant confirmed with reference to the specific
objectives outlined in the 2023 Solent to Midlands Route Strategy that
the Proposed Development remains consistent, as Objective B refers to
improvements to the NCN route 23 and cycle routes, Objective C
addresses congestion of the A34 and Objective D relates to enabling
more freight movements and makes specific reference to supporting the
SRN to better manage the future growth of the ports. The Applicant’s
position is that the scheme is consistent with those objectives.

In response to ExQ2 4.2.16, the Applicant indicates that route strategies
are a rolling programme setting out National Highways’ plan for the SRN.
They are a key research element underpinning the RIS, which informs
the process of future road investment. The 2023 Route Strategies will
underpin the next RIS3 2025-2030. The Solent to Midlands Route
Strategy (2023) is not a planning policy document with which the
Proposed Development is assessed against, but it will inform decisions
made as part of RIS3. The Route Strategies for Solent to Midlands
published in 2015, 2017, and in 2023 identify issues within the strategic
road network and include reference to M3 J9. They submit that the
Proposed Development is consistent with these strategies taken as a
whole.

The ExA’s consideration of the implications of any other
recent updates/reviews of relevant planning policy
documents and publications

The ExXA recognise the scope and purpose of the route strategies which
form the basis for investment decisions made as part of the RIS process.
The 2023 Route Strategy will underpin the next RIS3 2025-2030. The
Applicant’s post hearing note for ISH3 [REP4-036] details where
reference to M3 ]9 was included within the various route strategies. The
Route Strategies for Solent to Midlands published in 2015, 2017, and in
2023 include reference to M3 ]9 in identifying issues within the SRN. We
are content that the Proposed Development would be consistent with the
objectives outlined in the 2023 Solent to Midlands Route Strategy taken
as a whole.

The ExA’s Conclusions on the Principle of and Need
for the Proposed Development

Since this application was accepted for examination before designation of
the amendments to the NPSNN, it is the designated NPSNN which
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3.2.100.

3.2.101.

3.2.102.

3.2.103.

3.3.

3.3.1.

continues to provide a basis on which we can examine it and the SoST
can make a decision. We have nevertheless had regard to the
consultation draft NPSNN as an important and relevant consideration.
Whilst we have noted various changes in policy emphasis within that
document, we find overall that there is limited conflict between the
Proposed Development and the draft NPSNN. We are also satisfied that
the Proposed Development would be consistent with the objectives of the
2023 Solent to Midlands Route Strategy.

It is Government policy, as outlined in section 2 of NPSNN, that at a
strategic level there is a compelling need for development of the national
networks to address road congestion and facilitate national and local
economic growth. HCC, SDNPA and WCC acknowledge that there is a
need to improve M3 J9 and all three LAs support the principle of the need
for an improvement. The ExA considers that there is sufficient evidence
including from the national strategies and the inclusion within the RIS as
a committed scheme, to find that there is a need for an improved M3 J9.

In order to achieve the necessary improvements to the junction, the
Applicant has identified five key objectives for the Proposed
Development. We can see no reason to disagree with the scope of these
objectives for identifying a solution to the existing highlighted problems.
Furthermore, we are satisfied, in the light of the Applicant’s evidence on
this matter and our conclusions in the Traffic and Transport Section 3.13
of this Chapter that the Proposed Development would indeed meet those
objectives.

We conclude that the Proposed Development would meet the specific
identified need for an improved M3 J9 which, in turn, would contribute to
meeting the strategic need for the development of the national road
network in accordance with the NPSNN. We also find that, subject to our
consideration of specific design options later in this Report, the
fundamental and the identified need for the Proposed Development could
not be met in some other way including modal alternatives such as rail-
based options.

In terms of the broad principle of and need for the Proposed
Development we find no material conflict with any Local Plan or LTP
policies. We shall consider the detailed application of local policies
including those within the SDLP under the relevant generic topic headings
later in this Chapter and in Chapter 5 of this Report.

ALTERNATIVES
Introduction

Alternatives were identified as a principal issue in the ExA’s initial
assessment [PD-006]. We have already given consideration to the scope
for meeting the need for the Proposed Development in some other way
with particular regard to modal alternatives, in Section 3.2 of this
Chapter. We conclude that, subject to our consideration of specific design
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3.3.2.

3.3.3.

3.3.4.

3.3.5.

3.3.6.

3.3.7.

options, the fundamental and the identified need for the Proposed
Development could not be met in some other way through the use of
modal alternatives. In this Section, we consider those specific design
matters and address other issues raised in relation to alternatives that
we have not yet concluded upon.

Relevant matters of policy and law
National Policy Statement for National Networks (NPSNN)

The NPSNN paragraph 4.26 states that applicants should comply with all
legal requirements and any policy requirements set out in it on the
assessment of alternatives, in particular, those required by the EIA
Directive, specific legal requirements for the consideration of alternatives
such as those under the Habitats and Water Framework Directives
(WFDs) and specific NPSNN policy requirements including the flood risk
sequential test and the assessment of alternatives for developments in
National Parks.

As set out above in Section 3.2 of this Report, NPSNN paragraph 4.27
relates to the consideration of viable modal alternatives. NPSNN
paragraph 5.151 states that the consideration of applications within
National Parks should include an assessment of, amongst other things,
the cost of, and scope for, developing elsewhere, outside the designated
area, or meeting the need for it in some other way.

The principles of common law relevant to the consideration
of alternatives in planning decision-making

The judgment in R (Save Stonehenge World Heritage Site Limited) v
Secretary of State (Holgate J, 30 July 2021) 2021 EWHC (Admin)
highlighted the need to apply the principles of common law regarding the
relevance of alternatives to planning decision-making.

The Applicant’s approach

The ES Chapter 3 Assessment of Alternatives [REP4-007] presents a
summary of the alternative options considered and reports the scheme
evolution which has resulted in the Proposed Development as presented
within ES Chapter 2 (The Scheme and its Surroundings) [APP-043]. It
provides a chronology of the options considered to meet the key
objectives outlined in Section 2.3 of the ES.

The assessment of alternatives has been considered in accordance with
the guidance in DMRB LA 104 Environmental Assessment and Monitoring
(Highways England, 2020).

Paragraph 3.2.3 indicates that the Proposed Development has been
subject to a process of staged development. This has involved the
identification, appraisal and evaluation of different options throughout
the Applicant’s PCF process from the identification of the need case in
2013 to the design changes following a ministerial announcement on 12
January 2022, announcing a pause to all lane running (ALR) schemes not
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3.3.8.

3.3.9.

3.3.10.

3.3.11.

3.3.12.

yet constructed. During the evaluation of the alternatives at the different
project stages reference has been made to performance against the
strategic objectives of the Proposed Development.

In relation to paragraph 5.151 of the NPSNN, the Applicant’s response to
ExQ1 4.1.1 [REP2-051] points out that the M3 and A34 in this location
are within the SDNP, and M3 ]9 is within its setting. In order to address
the congestion at M3 ]9 and the flow of traffic between the M3 and A34
the Applicant’s case is that it is necessary to develop in this location.
Given that the M3, M3 ]9, and the A34 are already located in this
context, the Applicant submits that there is no realistic alternative
location for development that would address the issues identified.
Paragraphs 7.3.85 to 7.6.1 of the Case for the Scheme provides further
assessment against paragraphs 5.151 - 5.153 of the NPSNN.

As stated in response to ExQ2 14.2.15 [REP5-026], the options appraisal
focused on assessing reasonable alternatives consistent with the relevant
case law and policies (see Appendix A of Applicant’s summary of oral
submission for ISH3 [REP4-036]). The extent to which there are
alternative routes, including new roads, that would avoid the SDNP (or its
setting) in its entirety, that are also appropriate for investment, and that
would address the issues identified with traffic travelling from
Southampton to the Midlands and London M25 via the M3 and A34 (and
vice versa), was not considered as a reasonable alternative to the
Proposed Development. This was not therefore considered to be a factor
in the options appraisal.

The preferred route

After non-statutory consultation was undertaken, the Preferred Route
Announcement (PRA) was made in July 2018. The comments received
during the 2019 statutory consultation, and the Applicant’s regard to the
responses at that time are summarised in section 9 and Appendix K of
the Consultation Report [APP-025 and APP-038].

Following the statutory consultation, a report considering ‘solutions’ to
the concerns raised was prepared by Jacobs in May 2020. The
methodology used in the report is set out in section 7 of the Solutions
Summary Report (Jacobs 2020). The key outcomes of the Assessment
Matrix are reproduced in Table 3.3. Solution 2 was considered the
preferred option because it was the best performing solution overall and
it was recommended that it be taken forward as the preferred option for
the Proposed Development. Following the identification of Solution 2 as
the preferred option, the Applicant progressed design feasibility work and
identified a number of changes to the ‘Solution 2’ scheme. Various
elements underwent an optioneering exercise to consider reasonable
alternatives in relation to location or alignment.

The main construction compound

The ES chapter 3 section 3.13 considers the construction compound
options. The seven main construction compound options selected as most
suitable options following the second sift were compared against the
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3.3.13.

3.3.14.

3.3.15.

3.3.16.

3.3.17.

3.3.18.

headline criteria for a third sift, namely, location of areas in relation to
internationally and nationally important ecological designations; location
of areas in relation to nationally important cultural heritage assets, and
viability of access. These sites are shown on inset 3.9 within section
3.13.

Paragraph 3.13.7 explains that direct impact on the SDNP was not a
headline criterion in the third sift of sites. It was considered that impacts
on the SDNP should be addressed for the fourth sift when assessment of
potential impacts in relation to the National Park could be undertaken
with more information available for the remaining construction compound
options, such as potential layouts, existing topography, and ability to
screen. Based on the application of those headline criteria, areas A, B, C
and D were all retained for further consideration owing to their
accessibility benefits.

Paragraph 3.13.10 states that the remaining areas (A, B, C and D) were
then subject to a fourth sift. The criteria at that stage included the
impact on the SDNP. Areas A and B went forward as options for
consideration for the main construction compound within the scheme’s
Second Scoping Opinion.

The ES Chapter 3 Assessment of Alternatives, paragraph 3.13.3 [REP4-
008], states that a compound to the north of the scheme at Christmas
Hill (located outside the SDNP) was considered in earlier iterations of the
scheme but this was reconsidered when all aspects of the scheme were
reviewed by the newly appointed contractor.

In response to ExQ2 4.2.5 [REP5-026] the Applicant clarified that the
Christmas Hill site is ‘Area B’ referenced within Chapter 3 of the ES. Area
B was first considered as a potential main construction compound
location in the 2019 Consultation Brochure. When VolkerFitzpatrick and
Stantec were instructed to progress the scheme in May 2020, the
compound location was reconsidered. However, there was significant
concern about the distance of Area B from the works site and its
accessibility. It also did not fulfill the key requirements of a main
construction compound (as set out in response to ExQ2 4.2.2).

Following the statutory public consultation in 2021, further work was
undertaken to reduce the impact of the main construction compound at
Area A through examining location, size, and configuration options. This
resulted in the footprint being reduced within the SDNP through more
detailed work to understand the main construction compound
requirements. Insert 3.10 of ES Chapter 3 shows the extent and location
of the revised site compound. The revised position also allows planting,
including advanced planting, to take place between the main site
compound area and the gyratory.

The Applicant’s post hearing summary for ISH1 note: An update to
Chapter 3 (Assessment of Alternatives) of the ES [REP4-034] provided
further information relating to the construction compound including
details relating to the following documents:
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3.3.19.

3.3.20.

3.3.21.

3.3.22.

3.3.23.

e Appendix C - Construction compound position paper

e Appendix D - Construction compound layout plan

e Appendix E - Zone of Theoretical Visibility (ZTV) of the construction
compound

e Appendix F - Cross-section of the construction compound

These documents outline the nature of activities that would take place
within the construction compound and the rationale for the proposed
layout, including the considerations with respect to landscape and visual
impacts on the SDNP.

Appendix E (ZTV of the construction compound) of the Applicant’s written
summaries of oral case for ISH1 [REP4-034] provides a plan showing the
ZTV which illustrates the limited views of the construction compound
from within the SDNP beyond 1km, with more longer views from the west
outside the SDNP.

During the Examination, the Applicant conducted a post submission
review including an assessment of the suitability of the Badger Farm site.
As part of the May 2023 consideration of Badger Farm, a sensitivity
check was undertaken to review whether any other land parcels outside
the SDNP were now available. These would be at a reduced size of
approximately 3ha and may have been previously discounted in the 2020
review of construction compound sites. No new 3ha land parcels were
identified during this survey. The review is set out at paragraphs 3.13.27
to 3.13.16 of ES Chapter 3. It concludes that Area A remains the
preferred option for the main construction compound.

Walking, cycling and horse-riding route options

Section 3.14 of ES Chapter 3 considers the walking, cycling and horse-
riding (WCH) route engineering options. The optioneering was
undertaken to determine the best performing options to meet the
Proposed Development’s objective to make improvements for walkers
and cyclists including connecting the NCN Route 23 which is severed by
the current junction layout. This section of the ES summarises the
optioneering work undertaken to identify the preferred routes for each of
the three new proposed WCH routes.

Design changes following Statutory Consultation 2021

Section 3.16 explains the design changes following the 2021 statutory
consultation. The comments are noted in the Consultation Report [APP-
025 to APP-041]. Those from SDNPA and NE were considered to result in
the need to revisit key aspects of the design of the Proposed
Development. The SDNPA concerns related to the proposed reprofiled
earthworks and undulating chalk grassland screening feature along the
eastern flank of the M3 between Easton Lane and Long Walk. The SDNPA
considered that the design would interrupt and truncate views to the
higher ground to the east, and NE considered that the scheme could be
much more ambitious in providing landscape enhancements.
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3.3.24.

3.3.25.

3.3.26.

3.3.27.

3.3.28.

The design of the earthworks between Easton Lane and Long Walk was
revisited and redesigned to create a more sympathetic feature and
reinforce the existing characteristics of the SDNP whilst balancing visual
screening requirements. This design was progressed in consultation with
SDNPA who confirmed they were generally content with the progress the
design was showing to respond to some of the concerns, specifically
changes to landform and topography.

Following the re-profiling of the landform in this area, it was calculated
that the excess spoil predicted to be raised during the construction phase
would be sufficient to construct the new earthworks. This, in turn,
prevented the need for the areas of search for excess spoil deposition
which resulted in a reduction in the application boundary, reduced visual
and acoustic intrusion into the SDNP well as the need to affect less BMV
agricultural land.

Design changes following ministerial announcement
January 2022

Following a ministerial announcement on 12 January 2022, ALR schemes
not yet constructed were paused, which included the M3 J9 to Junction
14 ALR Scheme. Although the ALR scheme has been paused, the
Applicant is progressing with plans to upgrade the existing central
reservation barrier to concrete to deliver safety benefits, which were
originally included in the ALR scheme. This work will be completed prior
to the M3 J9 Improvement Scheme construction work starting should
Development Consent be granted for the Proposed Development.

Issues arising in the Examination

The key issues considered during the Examination were:

e The ES approach to alternatives including the selection of the main
construction compound site within the SDNP and the suitability of
the alternative locations for that site proposed by IPs.

e Whether the Proposed Development would comply with all specific
legal requirements in relation to the consideration of alternatives
including the Habitats Regulations and the WFD.

e Whether the Proposed Development would comply with all policy
requirements in any relevant NPSs in relation to the consideration of
alternatives including the flood risk sequential test and the
assessment of alternatives for development in National Parks.

The ES approach to alternatives including the selection of
the main construction compound site within the SDNP and
the suitability of the alternative locations

The ES assessment of alternatives

The SDNPA raise the issue of the location of the central construction
compound and submit that there are alternatives outside the National
Park. They highlight that within the Assessment of Alternatives [APP-
044], the impact to the SDNP was not headline criterion when
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3.3.29.

3.3.30.

3.3.31.

3.3.32.

3.3.33.

3.3.34.

undertaking the third sift for compound at a stage when some
compounds outside the SDNP were discounted. The impact to a highly
important landscape designation only comes in at the fourth sift.

The SoCG between SDNPA and the Applicant [REP8-040] records the
assessment of alternatives and the question of the location of the
construction compound is a matter that is not agreed. This is set out in
paragraphs 6.14(c) of SDNPA’S LIR [REP2-071] and 3.1.17 (c) of their
WR [REP2-075].

The SDNPA contend that there are alternative locations for the compound
outside the SDNP such as at Badger Farm which would make the
significant adverse harm caused by the current proposal entirely
avoidable. In addition, the SDNPA is concerned that Easton Lane is
currently a well-used route and ‘gateway’ into the SDNP and there would
be the potential for conflict between walkers/ cyclists and heavy
machinery accessing the compound.

The Applicant’s consideration of the SDNP location in the light of
relevant planning policy and statute

The SDNPA DL7 submission [REP7-006] comments on the Applicant’s
response to ExQ2 and ExQ3 [REP5-026, REP6-023]. They note that the
Applicant admits that the SDNP was not given ‘higher weighting’ due to
the alleged reversibility of the compound. The SDNPA contend that the
fact that a harm may be temporary is a matter to take into account when
balancing that harm against other matters, but it does not justify
reducing the importance of conserving and enhancing the SDNP.

The SDNPA submit that the Applicant seems to be suggesting that not all
parts of the SDNP should be treated equally, by proposing that its
qualities are weaker at the edge. However, the NPSNN, NPPF and
National Parks and Access to Countryside Act 1949 give protection to the
SDNP in its entirety. The fact that the existing M3 has an influence on
this edge of the SDNP was recognised at the time it was designated, but
the full extent of it was still designated with the high level of policy
protection that that brings.

The SDNPA submit that it is clear from the Applicant’s responses that,
throughout this process, they have not given great weight to conserving
the landscape of the SDNP. They have instead, avoided SACs and SSSIs
and then chosen the compound location for convenience and highways
matters rather than by affording great weight, or the highest level of
protection, to the SDNP. This is evidenced in the closing summary of the
Applicant’s response to ExQ3 14.3.2 [REP6-023] where it refers to having
given ‘due weight’ and not ‘great weight'.

The ES assessment and the May 2023 review

The Applicant’s Closing Statement [REP8-028] provides a summary of its
position on this matter. In preparing and assessing the options for the
location of the construction compound, a number of factors were
considered as outlined in response to ExAQ2 4.2.1 to 4.2.11 and 4.2.13

M3 Junction 9 Improvements - TR010055
REPORT TO THE SECRETARY OF STATE FOR TRANSPORT: 16 February 2024 35


https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-001013-M3J9_7.12.2_Statement%20of%20Common%20Ground%20with%20South%20Downs%20National%20Park%20Authority%20(Rev%201).pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000604-South%20Downs%20National%20Park%20Authority%20-%20Local%20Impact%20Reports%20(LIR)%20from%20Local%20Authorities.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000602-South%20Downs%20National%20Park%20Authority%20-%20Written%20Representations%20(WRs),%20including%20summaries%20of%20all%20WRs%20exceeding%201500%20words.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000961-South%20Downs%20National%20Park%20Authority%20-%20Any%20further%20information%20requested%20by%20the%20ExA%20under%20Rule%2017%20of%20the%20Examination%20Procedure%20Rules.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000906-M3J9_8.17%20Applicant%20Response%20to%20the%20Examining%20Authority%E2%80%99s%20Second%20Written%20Questions%20(ExQ2).pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000956-M3%20J9_8.22_Applicant%20Response%20to%20the%20Examining%20Authority%E2%80%99s%20Third%20Written%20Questions%20(ExQ3).pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000956-M3%20J9_8.22_Applicant%20Response%20to%20the%20Examining%20Authority%E2%80%99s%20Third%20Written%20Questions%20(ExQ3).pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000980-M3J9_8.29%20Applicant's%20Closing%20Statement.pdf

3.3.35.

3.3.36.

3.3.37.

3.3.38.

3.3.39.

[REP5-026]. This explains the reasons for the need for a construction
compound in this location and assesses the impact of the proposed
temporary construction compound.

In response to ExQ2 4.2.13, the Applicant considers the relevance of the
Stonehenge judgment in the context of the Badger Farm site. The
Applicant’s position is that the landscape and visual impact to the SDNP
is not the only relevant factor, and other elements including carbon
emission from increased travels, welfare facilities, and increased use of
local road networks also need to be balanced. Even if part of the
remaining compound were to be relocated there would remain a
requirement to have welfare facilities in the currently proposed location.
The ‘alternative’ solution of Badger Farm would not remove the impacts
from the SDNP but increase impacts on other receptors, including the
local road network. Further details of the impact on productivity due to
travel time to and from the main construction site and a carbon emission
comparison for Area A and Badger Farm are set out in response to ExAQ2
4.2.7.

The Applicant’s response to ExQ2 4.2.1 considers the prospect of the R &
W Environmental Yard, and Four Dells Farm, Winchester being a
reasonable alternative to taking additional land from the SDNP to provide
a construction compound. The Applicant explains that during the first sift
of the compound assessment in Summer 2020, the R&W yard had an
area of 1.3ha and as such was not taken any further as an option.
Following the reduction in compound size to 3ha since the initial
assessment the R&W yard is still too small. The yard would also have
safety concerns relating to access to and from the A272.

Four Dells Farm was outside the search area (see response to ExXAQ2
4.2.2) and is further away at 11km one-way on the road network to the
works site. The issues regarding proximity to the site that applied to
Badger Farm and Area B would also apply to Four Dells Farm with the
increased journey times exacerbating its negative factors. Therefore, the
Applicant submits that Four Dells Farm would not offer a benefit over any
of the areas that were previously assessed.

The ExQ2 4.2.2 in relation to ES Chapter 3 Assessment of Alternatives
[REP4-008] Table 3.4 questions the criteria used in the sifting process at
that stage which took into account the proximity to the site, utility
connections and why was the exercise not principally landscape-led at all
stages and greater weight not afforded to the impact on the SDNP in the
light of the NPSNN paragraph 5.150.

In response, the Applicant indicates that landscape was not afforded
higher weighting in this process, due to the short-term temporary and
reversible nature of the effects arising from the use of this site as a
construction compound. The Applicant confirms that great weight has
been given to conserving landscape and scenic beauty in the SDNP but
asserts that the local landscape has been substantially altered by the
existing highways estate development and urbanisation.
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3.3.40. The Applicant considers that the policy does not apply to every individual
element of the Proposed Development in isolation but the collective
development as a whole. As a result, greater weight was not afforded to
the impact on the SDNP from the construction compound in isolation
given the context of the existing junction, the Proposed Development and
the construction activity that would take place at this location.

3.3.41. Given the necessary adjacency to the Proposed Development for certain
elements, the anticipated construction activity at this location, and the
resulting effects from this on the SDNP, the Applicant considers that the
effects from the use of the construction compound at this location would
not materially increase the effects on the SDNP when compared to those
resulting from the main construction activity.

The Badger Farm site

3.3.42. The ES Chapter 3 Assessment of Alternatives [REP4-008] paragraphs
3.13.27 and 3.13.30 explain that since the cancellation of the Smart
Motorway Programme by the Government in April 2023, that included the
ALR M3 J9 to 14 upgrades, the Badger Farm site is currently being
utilised as a construction compound for the M3 ]9 to 14 Safety Barrier
Improvement Scheme. However, it is expected to become available for
occupation from October 2023.

3.3.43. In response to ExQ2 4.2.7 the Applicant states that it obtained
clarification from the Smart Motorway Contractor on its chosen criteria
for Badger Farm as a construction compound for the smart motorway
project. Badger Farm was chosen for the smart motorway project as it
was central to the 14km length scheme. The Applicant’s response sets
out why the staff resource and hence welfare locality of the Smart
Motorway project are not comparable to the needs of the Proposed
Development. The two schemes are fundamentally different.

3.3.44. The Applicant’s response to ExQ2 4.2.8 explains that the sifting process
for the potential construction compound locations was undertaken in
stages, as set out in Chapter 3 of the ES [REP4-007]. At the request of
SDNPA and the ExA the DL4 Review included Badger Farm as a potential
location for the main construction compound, which was not originally
included because it was already being used as a construction compound
for the ALR ]9 to 14 upgrades, and the construction periods were due to
overlap.

3.3.45. As part of the consideration of Badger Farm in May 2023, a sensitivity
check was also undertaken to review whether any other land parcels
outside the SDNP had become available. These would be at a reduced
size of approximately 3ha and may have been previously discounted in
the 2020 review of construction compound sites. However, no new 3ha
land parcels were identified during this survey. Table 3.5 of Chapter 3
(Assessment of Alternatives) of the ES provides the assessment of
Badger Farm against the relevant criteria, namely, proximity to
construction site and accessibility, utility connections, and the SDNP. The
conclusion of this exercise as outlined in paragraphs 3.13.31 - 3.13.36 of
ES Chapter 3 (Assessment of Alternatives) was that Area A which is the
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3.3.46.

3.3.47.

3.3.48.

3.3.49.

3.3.50.

area included in the Application remains the preferred option for the main
construction compound.

Further information was provided in response to ExXAQ3 4.3.6 [REP6-023]
regarding the meaning of operational staff and the practical issues
relating to material storage at an off-site location outside the order
limits. The Applicant submits that a further reduction in the size of the
main construction compound, as suggested by the SDNPA, is not
reasonable for the reasons set out in the responses to EXAQ3 4.3.4 -
4.3.8 [REP6-023].

In summary, the Applicant has set out in response to EXAQ3 14.3.2
[REP6-023], why it considers the approach taken to determining the
appropriate siting of the construction compound was proportionate and
reasonable. It submits that considering the high level of protection
afforded to the SDNP by policy and the duty to have regard to the
statutory purposes of the SDNP, appropriate weight has been given to
balancing the temporary impacts arising from construction against the
permanent impacts of the Proposed Development.

The ExA’s consideration of the ES approach to alternatives
including the selection of the main construction compound
site within the SDNP and the suitability of the alternative
locations

In relation to the broader application of NPSNN paragraph 5.151, and the
general question as to whether the cost of and scope for, developing
elsewhere, outside the designated area or meeting the need in some
other way, the SDNPA LIR paragraph 6.6 acknowledges that there is a
need to improve, in some way, the M3 J9 (and surrounding roads).

As noted on the Applicant’s response to ExQ1 4.1.1, the M3, and M3 ]9
are either within the SDNP itself or within its setting. The issue the
Proposed Development is aimed at is to alleviate the congestion at M3 ]9
itself. To address the identified traffic issues at M3 ]9 and the flow of
traffic between the M3 and A34 we accept that it is necessary to develop
in this location. Given these significant pieces of existing infrastructure
are already located in the National Park and the various boundary
constraints around the existing highway infrastructure, we recognise that
there is limited scope for developing outside the National Park. We
conclude that there is no realistic alternative location for development
that would address the issues identified.

On the specific question of the location of the proposed construction
compound, the ExA agrees with the SDNPA that the policy requirement is
for great weight to be attached to conserving landscape and scenic
beauty of the nationally designated area and that this highest status of
protection is afforded to all parts of the National Park. Against that broad
planning policy background, we accept that it is relevant to consider
whether there is a more appropriate site outside the SDNP.
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3.3.51.

3.3.52.

3.3.53.

3.3.54.

3.3.55.

3.3.56.

In relation to the ES assessment of alternatives locations for the
construction compound, we take the view that the Applicant has applied
relevant criteria and appropriately and proportionately assessed the cost
of and scope for developing elsewhere. The Applicant has provided valid
reasons in ES chapter 3, and in response to our questions, for the criteria
relied upon at different stages of the sifting and assessment process.

We also consider it relevant to assess other factors relating to its
intended function such as size and access together with the effects of the
development on the environment to assist in the overall selection
process. Although the impacts on the SDNP were not addressed until the
fourth sift, we do not regard that as an unreasonable approach for the
reasons provided by the Applicant and in the context of the selection of a
site for a functioning temporary construction compound.

The EXA notes that the proposed compound started out as a S5ha site and
has already been reduced through design review to 3ha. The ES chapter
3 Assessment of Alternatives [REP4-008] paragraph 3.13.19 refers to the
fact that as part of the consideration of Badger Farm in May 2023, a
sensitivity check was undertaken to review whether any other land
parcels were now available, but no new 3ha land parcels were identified
during this survey.

In relation to the need for a construction compound in this location,
whilst it is the SDNPA’s position that a compound is not required in this
location, they accept there may be a need for some welfare facilities (see
response to ExQ2 4.2.12). The Applicant has sought to illustrate in more
detail the nature of the activities that would take place within the
construction compound to facilitate the construction of the Proposed
Development. We recognise the advantages of the construction
compound being proximate to the location of the construction works
themselves. None of the alternatives considered would benefit from being
adjacent to the location of the works required to construct the Proposed
Development.

As regards the Badger Farm alternative, the Applicant’s response to ExQ2
4.2.7 [REP5-026] outlines why that site (and by proxy other alternative
sites located outside the application boundary) would not be suitable for
reasons relating to: workforce welfare; material storage; and operational
staffing requirements. In addition, in the response to ExQ2 4.2.11 the
Applicant explains that there would be impacts on productivity resulting
in delays to the progress of works and disruption to the existing road
network together with an associated increase in CO; emissions.

Further information was provided in response to ExQ3 4.3.6 [REP6-023]
regarding the operational staff requirements and the practical issues
relating to material storage at an off-site location outside the Order
limits. This includes the need to manage a working construction site
safely and effectively reduce the risks of accidents and damage to
materials, as well as other considerations, such as the procurement
process and the logistics associated with receiving delivery of materials in
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3.3.57.

3.3.58.

3.3.59.

3.3.60.

3.3.61.

a co-ordinated fashion to ensure works are not stopped or unnecessarily
delayed.

The ExXA has considered the site selection process for the construction
compound in the light of the Save Stonehenge case, the historic
information available, and the evidence which has emerged during the
Examination. We have had regard to the criticisms made by the SDNPA
of the ES approach to site selection and the concern that greater weight
was not attached during that process to the SDNP but overall, we find
the Applicant’s assessment of alternatives to be acceptable. The ES
Chapter 3 has thoroughly assessed the alternative sites that were
considered in selecting the proposed construction compound site. The
May 2023 review considered not only the Badger Farm site but also
looked again at whether there were any other suitable options with the
lesser site area of 3ha. We are satisfied that none of the suggested
alternatives would provide a suitable and realistic alternative option.

In reaching that conclusion, we have borne in mind the great weight
attached to conserving landscape and scenic beauty in nationally
designated areas such as the SDNP by paragraph 5.150 of the NPSNN.
Taking that factor into account, we are nevertheless content that the
proposed site represents the most satisfactory option for the temporary
construction compound site. The assessment of any residual harm to the
SDNP and the extent to which that could be moderated will be considered
in the Landscape and Visual Impact Section 3.10 of this Chapter against
the background of the NPSNN tests and weighed in the balance of
considerations in Chapter 5 of this Report.

Whether the Proposed Development would comply with all
specific legal requirements in relation to the consideration
of alternatives including the Habitats Regulations and the
Water Framework Directive.

The Infrastructure Planning (Environmental Impact Assessment)
Regulations 2017 (EIA Regs), the WFD and the Habitats
Regulations

The EIA Regs, Regulation 14, requires the application to be accompanied
by an ES, which includes: (i) a description of reasonable alternatives, and
(ii) an indication of the main reasons for the option chosen, taking into
account the effects of the development on the environment.

The WFD (2000/60/EC), Article 4.7, provides that in considering whether
derogation is justified and applying the derogation tests, the SoS must
be satisfied that: there is no significantly better environmental option for
achieving the benefits expected to result from the proposal or, if there is
such an option, it is ruled out as technically infeasible or
disproportionately expensive.

The Applicant considers this policy requirement in the response to ExQ1
4.1.1. In compliance with this requirement, the Water Framework
Directive Assessment Report [APP-160] has assessed how the Proposed
Development in operation could impact the water bodies in the study
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3.3.62.

3.3.63.

3.3.64.

3.3.65.

3.3.66.

3.3.67.

3.3.68.

area. The WFD Assessment shows that the Proposed Development would
not result in a deterioration of the status of the WFD or prevent them
from achieving ‘Good’ status by 2027. This assessment has been agreed
by the Environment Agency (EA) as detailed in the SoCG [REP8-020].

The Conservation of Habitats and Species Regulations 2017 Regulation
64 imposes the following test: “In considering whether the Secretary of
State is satisfied that the project must be carried out for imperative
reasons of overriding public interest, the Secretary of State must
conclude that there are no alternative solutions".

The Habitats Regulations Assessment (HRA) [APP-158] considers both
Stage 1 of the HRA process (Screening) and Stage 2 (Appropriate
Assessment) (AA) and concludes no significant effects (alone or in-
combination) on the integrity of European Sites including the River Itchen
SAC, the Mottisfont Bats SAC, and Kennet and Lambourne Floodplain
SAC.

Following ongoing consultation with NE on HRA matters, the Applicant
resubmitted the HRA [REP4-028] and supporting information including
Appendix 8.3 (Assessment of Operational Air Quality Impacts on
Biodiversity) of the ES [REP4-021] and Chapter 5 Air Quality [REP4-009].
The HRA [REP5-021] was further updated at DL5.

The EA agrees with the scope, method and conclusions (including
mitigation) of the HRA screening and AA undertaken for the Proposed
Development [REP8-020]. Furthermore, NE has confirmed that adverse
effects on the integrity of the River Itchen SAC, resulting from the
scheme alone, can be excluded [REP8-021].

The ExA’s considerations of whether the Proposed
Development would comply with all specific legal
requirements in relation to the consideration of alternatives

For the purposes of the EIA Regs, and the required consideration of
alternatives, we are content that Regulation 14 has been complied with
by the Applicant and the ES approach is reasonable and proportionate in
that respect.

The EXA has given detailed consideration and concluded in relation to the
WEFD in the Section 3.8 of Chapter 3 of this Report. We are satisfied that
the Applicant has demonstrated compliance with the WFD.

We have also considered the HRA, including the prospect of alternatives
in that context, in the HRA Chapter 4 of this Report. The ExA’s findings
are that, subject to the mitigation measures secured in the dDCO,
Adverse Effects on Integrity (AEol) on the River Itchen SAC from the
Proposed Development when considered alone or in-combination with
other plans or projects can be excluded from the impact-effect pathways
assessed. It is not therefore necessary to identify and assess alternative
solutions and to consider their acceptability.
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3.3.69.

3.3.70.

3.3.71.

3.3.72.

3.3.73.

The EXA is content that the Proposed Development would comply with all
specific legal requirements in relation to the consideration of alternatives
including the EIA Regs, the Habitats Regulations and the WFD.

Whether the Proposed Development would comply with all
policy requirements in any relevant National Policy
Statement (NPS) in relation to the consideration of
alternatives

The policy requirement in relation to the flood risk sequential test

The Applicant considers this policy requirement in the response to ExQ1
4.1.1. The SoCG between the EA and the Applicant records as agreed
that the Flood Risk Assessment (FRA) [APP-157] has been prepared in
accordance with the relevant national, regional, and local planning policy
and statutory authority guidance. The findings and conclusion of the ES
and FRA state that although the receptor sites have a high to very high
sensitivity to flood risk and with the inclusion of climate change factors,
the residual effect associated with flood risk is not significant. Both the
Lead Local Flood Authority (LLFA) and the EA accept the findings and
conclusion of the ES and FRA. It is agreed by the EA and the Applicant
that the proposed works and their mitigation measures would not result
in increased flood risk to the nearby residents, and therefore there will be
no detrimental impacts on third parties.

The ExA’s consideration of whether the Proposed
Development would comply with all policy requirements in
any relevant NPS in relation to alternatives

The issue of flood risk and the application of the Sequential and
Exception Tests is considered in the Flood Risk Section 3.8 of this Report.
The EXA concludes that the Applicant has fully addressed the flood risk
associated with construction and operation of the Proposed Development.
We consider that the Applicant’s assessment of flood risk complies with
the relevant policy requirements in relation to alternatives.

The ExA’s Conclusions on Alternatives

The EXA considers that the Applicant has correctly identified all legal and
policy requirements relating to the assessment of alternatives applicable
to this project in its response to ExQ1 4.1.1 [REP2-051]. We find the ES
assessment of alternatives to be reasonable, and proportionate and in
compliance with Regulation 14 of the EIA Regs, including the need to
take into account the effects of the development on the environment.

We note in paragraph 3.5.50 that the M3, and M3 ]9 are either within the
SDNP itself or within its setting. For the reasons set out in that
paragraph, we conclude that in relation to NPSNN paragraph 5.151, that
there is no scope for developing elsewhere outside the SDNP or meeting
the need for the Proposed Development in some other way. We shall
consider the other aspects of paragraph 5.151 in Section 3.10 of this
Chapter.
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3.3.74. In relation to the specific issue of the location of the proposed
construction compound, ES Chapter 3 has thoroughly assessed the
alternative sites during the selection process. We find the criterion
utilised during the sifting process to be acceptable. The May 2023 review
considered not only the Badger Farm site but also looked again at
whether there were any other suitable options with the lesser site area of
3ha. We are satisfied that none of the suggested alternatives would
provide a suitable and realistic alternative option. We shall consider the
impact on the SDNP landscape that would result from the construction
compound in the light of the great weight that must be given to
conserving landscape and scenic beauty in such nationally designated
areas in Section 3.10 of this Chapter.

3.3.75. The EXA has also considered alternatives in the context of the Habitats
Regulations in Chapter 4 and the WFD in Section 3.8 of Chapter 3 of this
Report. We are content that the Proposed Development would comply
with all specific legal requirements in relation to the consideration of
alternatives including the EIA Regs, the Habitats Regulations and the
WEFD.

3.3.76. As regards compliance with policy requirements in any relevant NPS in
relation to alternatives, the application of the Sequential and Exception
Tests is considered in the Flood Risk Section 3.8 of this Chapter. We
consider that the Applicant’s assessment of flood risk complies with the
relevant policy requirements in relation to alternatives.

3.3.77. We conclude that the Applicant has complied with all legal requirements
and any policy requirements set out in the NPSNN on the assessment of
alternatives, as required by NPSNN paragraph 4.26. There are no other
common law or policy requirements which demand further consideration
of alternatives to the Proposed Development or that would lead us to
recommend that development consent be refused for it in favour of
another alternative. Consequently, there are no matters relating to
alternatives that would weigh for or against the making of the Order.

3.4. AGRICULTURE, GEOLOGY AND SOILS
Introduction
3.4.1. This Section sets out the effects of the Proposed Development as they

relate to agriculture, geology and soils.

The Relevant Policy Tests

3.4.2. Section 5 of the NPSNN considers the impact of national networks on
land stability, geotechnics, geology and soils.

3.4.3. Paragraph 5.22 states that the ES should set out the likely significant
effects on designated sites of geological conservation importance with
Paragraph 5.25 stating that as a general principle, development should
avoid significant harm to these sites. Paragraph 5.26 further states that
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3.4.4.

3.4.5.

3.4.6.

3.4.7.

3.4.8.

3.4.9.

3.4.10.

the SoS should ensure appropriate weight is attached to geological
interests within the wider environment.

Paragraph 5.117 of NPSNN states that if land stability could be an issue,
Applicants should seek appropriate technical and environmental expert
advice to assess the likely consequences of proposed developments on
sites where subsidence, landslides and ground compression is known or
suspected.

Paragraph 5.118 of NPSNN requires Applicants to carry out preliminary
assessment of ground instability at the earliest possible stage and
undertake any necessary investigations to ascertain that the site will
remain stable or can be made so as part of the development. It also
requires Applicants to complete a land stability or slope stability risk
assessment report, taking into account the surrounding areas where
subsidence, landslides and land compression could threaten the
development/ neighbouring land or property. Paragraph 5.119 details a
summary of the range of options that the Applicant can use in terms of
mitigation against land instability.

Paragraph 5.168 of NPSNN requires Applicants to consider the economic
and other benefits of the best and most versatile (BMV) agricultural land
and, where significant development of agricultural land is demonstrated
to be necessary, to seek to use areas of poorer quality land in preference
to that of a higher quality. It also requires Applicants to minimise impacts
on soil quality and consider the risks of land contamination and how to
address this.

Paragraph 5.176 states that the decision-maker should take into account
the economic and other benefits of the best and most versatile
agricultural land with little weight given to the loss of agricultural land in
grades 3b, 4 and 5, except in areas where particular agricultural
practices may themselves contribute to the quality and character of the
environment or the local economy.

Paragraph 174 of the NPPF states that planning decisions should ensure
that a site is suitable for its proposed use taking account of ground
conditions and any risks arising from land instability and contamination,
with adequate site investigation information, prepared by a competent
person, available to inform these assessments. Paragraph 184 states that
where a site is affected by contamination or land stability issues the
responsibility for securing a safe development rests with the Applicant.

The SDLP policy SD55 details that proposals for sites with known or
suspected contaminated land, or the potential to contaminate, will
require robust proposals and measures to reduce the risk to human
health.

The Application

Chapter 9 of the ES [APP-050] concerns the assessment of the Proposed
Development on geology and soils. It confirms that the Applicant has
carried out an assessment with regards to geology and soils for the
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3.4.11.

3.4.12.

3.4.13.

3.4.14.

3.4.15.

3.4.16.

Proposed Development and a 250m buffer zone from the Order limits. In
addition, for surface water receptors, where the sensitivity is very high,
and potential pathways have been identified, the study area extends to
1km and in relation to specific groundwater receptors, the study area has
been extended to 2km.

The assessment comprises geology, contamination, land stability and
soils during both the construction and operation of the Proposed
Development. Chapter 9 of the ES also details that geological
designations are present in the application boundary and the surrounding
area being Principle and Secondary Aquifers underlying the study area.
The ES states that suitable mitigation measures will be implemented to
protect these designated sites.

In Chapter 9 of the ES [APP-050], the Applicant has detailed the
Agricultural land Classifications (ALC) in accordance with paragraph 3.9
of the Design Manual for Roads and Bridges (DMRB) LA 109.

Chapter 12 of the ES [APP-053] details the assessment of the impact on
agricultural land holdings and has been undertaken in accordance with
DMRB LA 112. The ES states that four agricultural holdings, all of which
are arable farms, will be permanently impacted by the Proposed
Development with a total of 32.5 hectares (ha) of agricultural land
permanently impacted and a further 16.6ha temporarily impacted. The
assessment details that two farms, Itchen Down Farm and Winnall Down
Farm, will experience a large effect with The Dairy House and Winnall
Down Farm experiencing a slight effect.

Chapter 12 of the ES also states that within the application boundary and
the wider study area, there would be no anticipated severance of land, ie
land which would remain with no available access.

Issues Considered in the Examination

The key issues considered during the Examination were:

e Ground investigations and land stability.
¢ Contamination.
e Agricultural land, including severance.

Ground Investigations and Land Stability

Chapter 9 of the ES [REP4-011] states that a preliminary Land Stability
Appraisal has been undertaken. The ES details that the study area is
predominantly underlain by chalk which can be affected by both natural
erosion features and manmade cavities. A number of chalk pits and
natural features (solution pipes) have been identified within the study
area. A Cavities Occurrence Assessment has been undertaken to assess
the risk from natural cavities and non-coal mining cavities. The
assessment identified a medium risk for the majority of the road
development area, with much of the surrounding areas having a low or
very low risk rating.
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3.4.17.

3.4.18.

3.4.19.

3.4.20.

3.4.21.

3.4.22.

3.4.23.

3.4.24.

In addition to chalk, the study area has areas of alluvium and the ES
states that it is considered that there is a moderate risk of compressible
ground associated with this soil and any non-engineered made ground.

The baseline data relating to land stability indicates a worst-case low risk
of landslide and running sand potential, and a very low risk of shrinking/
swelling clay or collapsible ground. The ES states that there are suitable,
appropriate and robust design and mitigation measures readily available

to mitigate potential land stability risks and it is considered unlikely that

there would be significant effects in relation to land stability.

The SDNPA generally agrees with the conclusions of the Applicant’s
Environmental Assessment and is satisfied that the first iteration of the
Environmental Management Plan (fiEMP) and dDCO Requirements
adequately addresses the issue of geology and soils, including
contaminated land, subject to the clarification ensuring that archaeology
is considered in the Soil Management Plan. Therefore, the proposal
accords with SDLP Policy SD55

The EXA asked a number of questions at ExQ1 [PD-008]. These were in
respect to the effect of a change in the application boundary subsequent
to the ground investigation works, and details relating to the adoption of
piling as a foundation design and the impact of this. We were satisfied
with the responses received [REP2-051] and no further questions were
deemed necessary.

ExA’s consideration regarding ground investigations and
land stability

The EXA is satisfied that the ground investigation and land stability
assessments have been undertaken in accordance with standard practice,
with risk management and mitigation proposals detailed in the fiEMP.

Contamination

Chapter 9 of the ES [REP4-011] states that only potential contamination
from current and historic sites has been considered. These sources
include a historical fuel filling station located on both sides of the A33
and two known historic landfill sites within the application boundary and
a further three within the 250m study area.

The ES states that in relation to the historic filling station, some
underground petroleum tanks were removed and that any remaining
tanks within were filled with concrete slurry. Further information states
that the northern side site has been redeveloped for business/ office use
and it is expected that any underground tanks and soil contamination
were removed or remediated. It also states that following investigation
and consultation with the local authorities, there is no expected
contamination from the historic landfill sites.

The Ground Investigation Report [APP-164] has identified that all of the
soil geoenvironmental laboratory test results (126 No.) were below the
selected assessment criteria for public open space land use, with one
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3.4.25.

3.4.26.

3.4.27.

3.4.28.

3.4.29.

3.4.30.

3.4.31.

exception of a marginal exceedance, therefore, it is considered that there
is a worst-case low potential for a significant contamination hazard within
the application boundary.

At ISH2 during the agenda item relating to air quality the issue of
airborne nitrogen deposits and the impact on soil and chalk grassland
was raised. The Applicant responded to this in their written summary of
ISH2 [REP4-035] stating that records at the nearby St. Catherine’s Hills
Site of Special Scientific Interest (SSSI) show that road traffic
contributes less than 10% of total nitrogen deposits and that any
increase in the existing levels from the proposal are predicted to be small
and mostly seen at the roadside. The Applicant stated that this leads to
the effect not being significant.

The matter of airborne pollution is detailed in the Chapter 3.4 - Air
Quality, of this Report in relation to designated habitats and those
findings equally apply to the whole of the Proposed Development and
surrounding study area. We will not repeat the matters in this part of the
Report, but in summary, Natural England (NE) accepted that the impact
of the Proposed Development on airborne pollution had been assessed
and the findings were found to be acceptable to them.

Chapter 9 of the ES has considered the potential of new sources of
contamination both during construction and operation. It has been
assessed that although there is the potential for new sources of
contamination, including from spillages and mobilisation of existing
sources, the mitigation measures proposed are in line with industry best
practice.

The ExA asked a number of questions at ExQ1 [PD-008] in respect of the
potential contamination risks from historic land use and piling operations.
We were satisfied with the responses received [REP2-051] and no further
questions were deemed necessary.

ExA’s consideration regarding Contamination

The EXA is satisfied that contaminated ground investigations and an
assessment of the potential for new contamination pathways has been
undertaken in accordance with standard practice. The Applicant has
relied upon mitigation proposals detailed within the fiEMP which will be
subject to further updates; the ExA accepts that the proposed mitigation
is in line with industry best practice.

The EXA confirms that there is no requirement for a deemed hazardous
substance consent pursuant of section 6 of The Infrastructure Planning
(Decisions) Regulations 2010.

Agricultural Land, Including Severance

Chapter 9 of the ES [REP4-011] identifies that there will be permanent
loss of agricultural land within the Order limits. This has been classified
as grade 2, 3a, 3b and 4 of which 18.7ha is designated BMV (grade 2 and
3a) and 8ha non-BMV (grades 3b and 4). Figure 2 is an extract from ES
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3.4.32.

3.4.33.

3.4.34.

Appendix 9.2 [APP-135] ALC and Soil Resources which shows the location
of the soil classes.

The ES states that it is not possible to mitigate against this loss and
therefore the result is a permanent adverse effect for the BMV land which
would lead to a very large adverse effect. Of the non BMV land, the grade
3b land would see a moderate impact leading to a moderate adverse
effect and the grade 4 land would lead to a slight adverse impact.

Subgrade 3b

Grade 4

- Grade 5

MNon-agricultural

Within the WCC area, there is approximately 62,000ha of agricultural
land with 44%, approximately 28,000ha assumed to be BMV agricultural
land.

There will also be a temporary loss of grade 2 and 3a BMV land which
would result in a temporary adverse effect which is also considered to be
significant. The reinstatement of temporary agricultural land following
construction is detailed in the Soil Management Plan which is an appendix
to the fiEMP.
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3.4.35.

3.4.36.

3.4.37.

3.4.38.

3.4.39.

3.4.40.

3.4.41.

3.4.42.

The potential of severance impacts on agricultural land is detailed in
Chapter 12 of the ES [APP-053]. It is stated that there are no areas of
land which will be left without a means of access and details the
consultation and ongoing dialogue that is being undertaken with relevant
parties regarding this.

ExA’s consideration regarding Agricultural Land, Including
Severance

The ExA acknowledges that there will be a permanent loss of agricultural
land, including 18.7ha of BMV agricultural land permanently lost. The ExA
considers that although this is a relatively small percentage of loss in the
context of the BMV agricultural land within the Winchester City area, the
ES states that a permanent loss of BMV land has a large to very large
adverse effect, which cannot be mitigated, and is significant, which the
ExA agrees with.

There will also be a temporary loss of agricultural land required during
the construction phase, including 12.1ha of BMV land. The reinstatement
of temporary agricultural land following construction is detailed in the
Soil Management Plan which is an appendix to the fiEMP.

The EXA has reviewed the land plans [REP8-003], works plans [REP2-
003] and Figure 9.2 of the ES [REP2-032] and is satisfied that the
statement regarding severance of agricultural land is acceptable. Further
to this, there have been no Relevant Representations (RRs) or
Compulsory Acquisition (CA) representations regarding severance.
Therefore we accept that no land parcels will remain without access or be
economically unviable.

ExA Conclusions on Agriculture, Geology and Soils

The EXA is satisfied that the Applicant has fully addressed the possible
effects on agriculture, geology and soils associated with the construction
and operation of the Proposed Development and has demonstrated that
such risks associated with the Proposed Development can be
satisfactorily mitigated and managed.

The EXA is satisfied that the ground investigation and land stability
assessments have been undertaken in accordance with standard practice
with risk management and mitigation proposals in place.

The EXA is satisfied that contaminated ground investigations and an
assessment of the potential for new contamination pathways has been
undertaken in accordance with standard practice and mitigation
proposals are acceptable, in line with standard practice and are
adequately secured in the dDCO.

The EXA concludes that there is no requirement for a deemed hazardous
substance consent pursuant of section 6 of The Infrastructure Planning
(Decisions) Regulations 2010.
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3.4.43.

3.4.44.

3.4.45.

3.4.46.

3.4.47.

3.4.48.

3.5.

3.5.1.

3.5.2.

3.5.3.

The EXA agrees that there are no issues relating to land severance and
no land parcels will remain without access or economically unviable.

We also agree that there will be a temporary loss of agricultural land
required during the construction phase, including 12.1ha of BMV land.
The reinstatement of temporary agricultural land following construction is
detailed in the Soil Management Plan which is an appendix to the fiEMP
which in turn is secured in the dDCO in Requirement 3.

The ExA concludes that there will be a permanent loss of agricultural land
including 18.7ha of BMV agricultural land. The EXA acknowledges that
this is a relatively small percentage of loss in the context of the BMV
agricultural land within the Winchester City area but agree that the
permanent loss of BMV land has a large to very large adverse effect and
the impact is significant, which weighs negatively against making the
Order.

The ExA considers that the Applicant’s assessment of agriculture, geology
and soils complies with the policy aims of the NPSNN.

Overall, we conclude, giving consideration to the significance of the
permanent impact on BMV land, that agriculture, geology and soils issues
have a moderate weighting against the making of the Order.

The findings in respect of agriculture, geology and soils will be taken into
account in the overall planning balance in Chapter 5 of this Report.

AIR QUALITY
Introduction

This Section sets out the effects of the Proposed Development as they
relate to air quality.

The Relevant Policy Tests

Paragraph 5.6 of NPSNN states that where the impacts of the project are
likely to have significant air quality effects, the Applicant should
undertake an assessment of the impacts of the proposed project as part
of the ES. The NPSNN paragraphs 5.7 to 5.9 set out the methodological
requirements for this assessment.

Paragraph 5.10 of NPSNN states that where a project is likely to lead to a
breach of the air quality thresholds, the Applicant should work with the
relevant authorities to secure appropriate mitigation measures with a
view to ensuring so far as possible that those thresholds are not
breached. Paragraph 5.11 considers this further stating that air quality
assessments are particularly relevant where schemes are located within
or adjacent to Air Quality Management Areas (AQMASs) or nature
conservation sites.
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3.5.4.

3.5.5.

3.5.6.

3.5.7.

3.5.8.

3.5.9.

3.5.10.

Paragraph 5.12 states that the SoS must give air quality considerations
substantial weight where, after taking into account mitigation, a project
would lead to a significant air quality impact in relation to Environmental
Impact Assessment (EIA) and/ or where they lead to a deterioration in
air quality in a zone/ agglomeration.

Paragraph 5.13 of NPSNN states that the SoS should refuse consent
where, after taking into account mitigation, the air quality impacts of the
Proposed Development will: result in a zone/ agglomeration which is
currently reported as being compliant with the Air Quality Directive
becoming noncompliant; or affect the ability of a non-compliant area to
achieve compliance within the most recent timescales.

Paragraph 5.14 and 5.15 states that the SoS should consider the
acceptability of mitigation measures put forward by the Applicant and
that any measures may require working with partners to support their
delivery.

Paragraph 186 of the NPPF states that planning decisions should sustain
and contribute towards compliance with relevant limit values or national
objectives for pollutants, taking into account the presence of AQMAs and
Clean Air Zones, and the cumulative impacts from individual sites in local
areas. Opportunities to improve air quality or mitigate impacts should be
identified, such as through traffic and travel management, and green
infrastructure provision and enhancement. Planning decisions should
ensure that any new development in AQMAs and Clean Air Zones is
consistent with the local air quality action plan.

The Winchester Local Plan details policy references DM17 and DM19
states that only development which do not cause unacceptable levels of
pollution will be allowed and any development that is allowed and which
generates pollution will be required to meet acceptable environmental
standards during operation and construction.

The Application

Chapter 5 of the ES [APP-046] assesses the effects of the Proposed
Development on air quality matters in accordance with DMRB LA 105 Air
Quality (Highways England, 2019). It details the AQMAs in the vicinity of
the application boundary; details of assessment areas can be seen in
Chapter 5 - Air Quality - Figures [APP-065] and an extract of Figure 5.2
of the ES is shown in Figure 3.

The ES states that during construction, there is the potential for
increased emissions, dust deposition and dust soiling at properties within
200m of the Order limits. However, with the application of appropriate
mitigation measures such as regular water spraying and sweeping of
unpaved roads; using wheel washes for vehicles; sheeting vehicles
leaving site; and enforcing speed limits, significant adverse effects at
nearby receptors would be unlikely.
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3.5.11.

3.5.12.

3.5.13.

3.5.14.

Edenbaniiie

Legend
1] Application Boundary

1 Local Authority Boundary

| ] Affected Rioad Network [ARN)

——\F "] &ir Quality Management Area (ACMA)

Additional traffic during construction and the effects of temporary
diversion routes is considered unlikely to have a significant adverse effect
on air quality, and it is not expected to meet the criteria for assessment.
The ES states that the forecast change in traffic flow from construction
vehicles is considered unlikely to significantly affect air quality, given that
the criteria for assessment would not be met, that being 200 Heavy
Goods Vehicle (HGV) per day and 1,000 Annual Average Daily Traffic. In
addition, the ES suggests that the reduction of the speed limit on the M3
during construction is likely to lead to more free-flowing traffic and a
reduction in vehicle emissions to air.

Chapter 5 of the ES further stated that during operation, the assessment
shows that overall there is not considered to be a predicted significant
adverse effect on air quality. Six receptors are expected to have a
perceptible (greater than 1%) increase in nitrogen dioxide (NO3)
concentrations at the opening year compared to a do-minimum scenario
however, none of these receptors is predicted to see the total annual
average NO; concentrations exceed the air quality threshold.

Conversely, 13 receptors primarily in the Winchester City Centre are
predicted to have a perceptible decrease in NO, concentrations with the
Proposed Development as a result of decreased traffic flows. All other
receptors are predicted to experience an imperceptible change in NO;
concentrations with the Proposed Development, including at locations
within the AQMAs. There are four receptors predicted to see an increase
of greater than 1% above the air quality threshold however, overall
concentrations are below the threshold for consideration and are
considered not to be significant.

The ES states in paragraph 5.11.15 that the changes in annual mean
concentrations of PMio will be imperceptible at all receptors with the
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3.5.15.

3.5.16.

3.5.17.

3.5.18.

3.5.19.

3.5.20.

exception of an increase of greater that 1% at four receptors and
decrease of greater than 1% at two receptors; in all cases,
concentrations are below the annual and daily mean Air Quality Standard
(AQS) objectives and are not considered significant. Paragraph 5.9.45 of
the ES also states that there are not predicted to be any exceedances of
the PM, s annual mean AQS objectives.

Chapter 12 of the ES [APP-053] considers the impact of the Proposed
Development on population and human health of which ambient air
quality is a health determinant. The ES concluded that during
construction and operation, and with the mitigation proposed, there
would be a neutral impact on human health from ambient air quality.

Chapter 8 of the ES [APP-049] states that air quality impacts on the
River Itchen Special Area of Conservation (SAC) and the River Itchen
SSSI are below the screening threshold and would not be significant. The
ES has stated that for all nearby SSSIs outside the scheme, other non-
statutory designation sites and habitats, the effect of change is predicted
to be not significant. The ES states that during construction, dust could
give rise to potential temporary impacts on designated and non-
designated sites and habitats. Mitigation measures as detailed in fiIEMP
including localised dust control would result in no predicted direct
impacts.

Issues Considered in the Examination

The key issues considered during the Examination were:

Assessment Methodology.

Operational Impacts (NO3).

Operational Impacts (Fine Particulate Matter PMio and PMzs).
Construction Impacts.

Habitat Impacts and whether Nitrogen Deposition have been
adequately assessed and mitigated.

Assessment Methodology

The assessment for air quality in the ES follows the approach set out in
DMRB LA 105 Air Quality (Highways England, 2019) and makes an
assessment of changes in NO2, PMig and PM;s.

In its LIR [REP2-083], WCC stated that they had no high level objection
to the assessment methodology. This was questioned further at ISH2 and
was reaffirmed by WCC.

The EXA specifically sought independent view from WCC’s Environmental
Health Officers at ISH2 relating to the Applicant’s assessment of fine
particulate matter PM; 5. The ES states that PM; s emissions were not
measured but were calculated as a derivation of the PMyo readings. WCC
confirmed that this was the accepted standard for calculation and that
they had no further issues with this approach.

ExA’s consideration regarding assessment methodology
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3.5.21.

3.5.22.

3.5.23.

3.5.24.

3.5.25.

3.5.26.

3.5.27.

The ExA considers that the assessment methodology for air quality,
including fine particulate matter, is in accordance with required standards
and this has been supported by WCC.

Operational Impacts (NO>)

A number of RRs made a general comment about potential impacts on air
quality, and a concern was raised by Mrs Rosewell in her written
summary of oral submissions at the Open Floor Hearing (OFH) [REP1-
035]. In response to this concern from Mrs Rosewell [REP3-020], the
Applicant states that the ES details that no significant residual effects
during construction or operation are identified and no exceedances of the
relevant air quality thresholds have been predicted. Consequently, there
is not predicted to be a significant effect on Air Quality at this receptor
during operation.

The Proposed Development is not within an AQMA however, the
Winchester City Centre AQMA commences approximately 0.5km west of
the application boundary and is within the affected road network (ARN).

In Chapter 5 of the ES [REP4-009] it is stated that there would be some
positive and some negative impacts on receptors within the WCC AQMA.
The ExA examined this in written questions and also at ISH2 where we
asked WCC if they felt there would be an overall adverse impact on the
AQMA in the operational phase. WCC confirmed that they believed the
impact would be neutral and in response to this the Applicant contested
that the impact would be slightly beneficial. The EXA accepted that there
would be a neutral impact as a minimum and did not seek to question
this in further detail.

The Eastleigh AQMA is within the southern extremity of the ARN,
primarily affecting the M3 corridor south of junction 12. In its LIR,
Eastleigh Borough Council [REP2-064] acknowledged that the application
boundary was approximately 7km north of the borough boundary and
although the AQMA is within the ARN, they stated that air quality was not
considered to have significant adverse impacts that warrant additional
mitigation measures. The EXA did not seek further information or
clarification regarding the Eastleigh AQMA.

Of the 49 receptors used for recording and predicting NO;, there were no
anticipated exceedances of the 40 pug/m?3 air quality threshold, as detailed
in the National Air Quality Objective, at the year of opening (2027).

The ES states that, as no significant impacts are anticipated from the
Proposed Development, there is no requirement for essential mitigation
(in addition to embedded mitigation) and also no requirement for
ongoing monitoring. The ExA sought clarification with regard to this with
WCC, who in response to ExQ2 13.2.5 [REP5-037] state that they expect
a post construction validation report and further proposals from the
applicant which will be subject to consultation of the Second Iteration of
the Environmental Management Plan (SiEMP).
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3.5.28.

3.5.29.

3.5.30.

3.5.31.

3.5.32.

3.5.33.

3.5.34.

3.5.35.

At the end of the Examination the SoCG with WCC [REP8-018] reference
3.5 details that there is agreement to continue to consult through the
detailed design phase and as part of the development of the siEMP.

ExA’s consideration regarding Operational Impacts (NOz)

The ExA consider that the proposed impact on air quality in the
operational phase from NO. would be below the National Air Quality
Objectives threshold for annual mean limit and also below the 1-hour
mean limit.

The ExA has considered the impact of the Proposed Development on the
AQMAs and consider that they will not be adversely affected.

The ExA considers that the proposed mitigation is adequate to reduce the
potential harm however, it will be important for the Applicant to continue
to liaise with WCC on mitigation through the development of the siEMP.

Operational Impacts (Fine Particulate Matter PM1o and
PMa25)

A number of RRs and WRs detailed the assessment and mitigation of
particulate matter. During the Examination the primary focus of this
related to PM,.s and how the application as submitted conformed with
The Environmental Targets (Fine Particulate Matter) (England)
Regulations 2023, which was made on 30 January 2023, being after the
application was submitted. Winchester Action on the Climate Crisis
detailed in their Written Representation (WR) [REP2-082] that the
proposal would be close to exceeding the determined target of 10 pg/m3
annual mean concentration of PM; s nationwide by 2040, with an interim
target of 12 ug/m?3 by January 2028.

This was examined in detail at ISH2. The Applicant highlighted that the
compliance assessment is expected to be at a national level with no
regional targets, they also stated that the assessment of PM, 5 in the
application has been made for the year of opening, as the assumed
worst-case year. ES Appendix 5.2 : Human Receptor Backgrounds and
Operational Phase Results [APP-086] shows that the greatest predicted
PM.s levels in 2027 with the scheme were 12.8 pg/m? seen at receptors
R0O3 and R50. WCC agreed that they were satisfied with this assessment.

Other non-exhaust emissions potentially resulting in changes to PM; s
were raised by Winchester Action on the Climate Crisis and also
referenced by Winchester Friends of the Earth, in particular emerging
information on additional tyre and brake deterioration with electric
vehicles. This was discussed at ISH2 and further detailed, most
extensively in the Applicant’s Comments on DL4 Submissions [REP5-
030].

The Applicant provided information to the Examination which included
academic papers and data from the United Kingdom (UK) Government’s
Air Quality Expert Group (AQEG). This information details how the likely
impacts have been included within the ES assessment and also details
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that the Defra ‘Emission Factor Toolkit’” uses non-exhaust emissions in its
calculations. The ExA asked further questions in ExQ2 which gave further
information from both the Applicant and WCC and confirmed all
outstanding matters relating to recording and assessment of PM, s were
acceptable.

ExA’s consideration regarding Operational Impacts (Fine
Particulate Matter PMio and PM25)

The EXA considers that the Applicant has undertaken all relevant
assessments and forecasts in relation to PM,.s and PM;o in accordance
with DEFRA guidelines in the Local Air Quality Management Technical
Guidance (LAQM.TG).

The EXA concludes that, as stated in the ES, changes in annual mean
concentrations of PMio will be imperceptible at all receptors with the
exception of an increase of greater than 1% at four receptors and a
decrease of greater than 1% at two receptors; in all cases,
concentrations are below the annual and daily mean AQS objectives and
are not considered significant. Regarding predicted PM,.s changes, we
also find that there are no predicted exceedances of the PM, s annual
mean AQS objectives.

It is accepted that there is new and emerging information relating to fine
particulate matter, particularly at 2.5 pg/m? and below. However, the
ExA finds that the ES has assessed the potential impacts in accordance
with current guidelines. Furthermore, the EXA is content that the forecast
for PM; s is not likely to have a negative impact on The Environmental
Targets (Fine Particulate Matter) (England) Regulations 2023 target of 10
HMg/m?3 annual mean concentration of PM, s nationwide by 2040 nor the
interim target of 12 ug/m?3 by January 2028.

Construction Impacts

As detailed earlier in this Section, a humber of RRs made a general
comment about potential impacts on air quality, and a concern was
raised by Mrs Rosewell in her written summary of oral submissions at the
Open Floor Hearing (OFH) [REP1-035]. The Applicant in response stated
that there is not predicted to be a significant effect on Air Quality during
construction at this receptor.

During the construction phase of the Proposed Development, air quality
changes are likely to be seen from both direct construction activities and
from changes in traffic movements due to road and lane closures.
Concerns relating to this were raised in a number of RRs and by WCC in
their LIR [REP2-083].

Chapter 5 of the ES [REP4-009] shows the modelling and consideration
of the impacts of changes to traffic flow and the resulting effect on air
quality from both changes in traffic movement and directly from
construction traffic. The ES states that with the implementation of
mitigation measures detailed in the fiEMP, the predicted changes and
increases from these activities will not be sufficient to result in significant
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air quality impacts. Furthermore, the changes are below the threshold
stated in DMRB LA105 for quantitative assessment to be considered
proportionate. The ExA has found through further questions, both written
and at ISH2, that this is an acceptable conclusion when considered in
tandem with the proposed mitigation detailed in fiEMP.

Although the overall assessment of air quality impacts during
construction are considered to be not significant, WCC were particularly
concerned about how traffic which may use unofficial diversion routes
through the city could impact on air quality in the AQMA. This was
explored with the Applicant and WCC at ISH2. Although it was accepted
that the Applicant was not in a position to positively influence all
diversions undertaken, at the end of the Examination the SoCG with WCC
[REP8-018] reference 3.6 detailed that there is agreement to continue to
consult through the detailed design phase regarding how monitoring and
reporting arrangements will be developed; this is secured as a
commitment in the fiEMP reference G8.

In addition to the traffic related impacts during the construction phase,
the ES states that there will be short-term impacts directly related to
construction activities. The ES highlighted dust as a particular risk, and
WCC also raised this as a concern. The ExA accepts that dust and
associated construction impacts will be subject to industry standard
mitigation which is detailed in the fiEMP. Monitoring and mitigation has
been discussed with WCC and at the close of the Examination the SoCG
with WCC [REP8-018] reference 3.5 detailed that there is agreement to
continue to consult through the detailed design phase and as part of the
development of the siEMP.

ExA’s consideration regarding construction impacts

The ExA considers the Applicant has shown that the direct impact of
construction activities would be mainly from the potential for dust
generation. We consider that the fiEMP details a range of standard
mitigation measures that would be deployed to manage dust and these
are found to be appropriate at this stage of the design and will be subject
to further consultation as the siEMP is developed.

We also agree that that out with the effects of dust, the impact of air
quality during construction is no likely to exceed relevant limits, which
includes the receptor raised as a concern by Mrs Rosewell.

The EXA also considers that the Applicant has satisfactorily assessed and
mitigated for the impacts of traffic diversions during the construction
phase. We accept that the issue raised by WCC regarding the potential
impact on air quality from ‘informal’ traffic diversions is a valid concern.
We also accept that this is broadly not in the direct control of the
Applicant however, the fiEMP at reference G8 states that the Traffic
Management Plan (TMP) will include monitoring and reporting
arrangements during construction which will be subject to further
consultation prior to construction.

M3 Junction 9 Improvements - TR010055
REPORT TO THE SECRETARY OF STATE FOR TRANSPORT: 16 February 2024 57


https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000991-M3J9_7.12.1_Statement%20of%20Common%20Ground%20with%20Winchester%20City%20Council%20(Rev%202).pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000991-M3J9_7.12.1_Statement%20of%20Common%20Ground%20with%20Winchester%20City%20Council%20(Rev%202).pdf

3.5.47.

3.5.48.

3.5.49.

3.5.50.

3.5.51.

3.5.52.

3.5.53.

3.5.54.

Habitat impacts and whether nitrogen deposition has been
adequately assessed and mitigated

The River Itchen SSSI is partially within the application boundary, St
Catherine’s Head SSSI is approximately 500m from the application
boundary and four other SSSIs are beyond the 2km study area from the
Proposed Development, but within 200m of the ARN.

The ES Chapter 5 [REP4-009] details the assessment of air quality
impacts on the designated habitats with the study area, specifically
addressing the impact of NO, and ammonia (NH3).

During the Examination, NE raised concerns relating to the assessment of
nitrogen deposition and how in-combination impacts have been
considered, with a particular focus on how assessment has been
undertaken in combination with a proposed anerobic digestion plant.

Although not raised in the initial issues and statements, Winchester
Friends of the Earth raised concerns at DL4 [REP4-055] about additional
nitrogen deposition on the St Catherine’s Hill SSSI and the Dongas and
Deacon Hill SSSI. They state that, although there is an accepted existing
nitrogen overload in the soil and the increase in anticipated deposition is
insignificant, that any increase is unacceptable.

The ExA explored this issue in both written questions and at ISH2. It was
evident to us that the Applicant and NE were working to conclude this
and the Applicant duly provided additional information to NE as
requested.

In our Report on the Implications For European Sites (RIES) [PD-013]
issued on 6 October 2023, we directed specific questions to NE to ensure
we had an update directly from them to allow us to understand if
progress was being made on this issue. The answers to this were
addressed via ExQ3 and in their reply of 25 October 2023 [REP6-033] NE
stated “In summary it appears that whilst there have been some
improvements to the approach there are still some significant gaps in the
assessment, the ecological impacts have not been properly considered
(over reliance on modelling figures rather than consideration of impacts
on the habitats of concern) and justifications for conclusions have not
been comprehensively provided.”

Further to this, the Applicant, in their cover letter to DL7 submissions
[REP7-005] dated 3 November 2023, expressed “surprise” that NE had
remaining concerns regarding this issues, and committed to continue to
work with NE prior to the close of the Examination.

At DLS8, the Applicant submitted the SoCG with NE [REP8-021]. Issue ref
3.1 details that the cumulative effects assessment is agreed. The SoCG
also covers the air quality assessment and shows that the issue is
“provisionally agreed” (defined as both parties expecting the issues to be
“agreed” shortly after the close of the Examination).
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Further to this, the ExA accepted a late DL8 submission from the
Applicant on 16 November 2023, being the last day of the Examination
[REP-043]. This details final discussions between the Applicant and NE,
stating that the Applicant issued updated information to NE on 14
November 2023 and on 16 November 2023 NE responded to conclude
they are broadly satisfied with the updates provided.

The ExA also accepted a late submission of the ES Appendix 8.3 -
Assessment of Operation Air Quality Impacts on Biodiversity [REP8-041]
on 16 November 2023. This has been updated at the request of NE and
this third revision at the end of the Examination concludes that
“increases in pollutants are below the 1% threshold, or if above the 1%
threshold the increases are over small areas of the designated site or
ancient woodland and are below the level at which a theoretical reduction
in species diversity might occur. As such, effects from changes in traffic
emissions from the Scheme will be not significant”.

The information provided at, and accepted after DL8, was submitted on
the final day of the Examination therefore the ExA has not been able to
obtain confirmation from NE that this issue is satisfactorily concluded
from NE.

ExA’s consideration regarding habitat impacts and whether
Nitrogen Deposition has been adequately assessed and
mitigated

The ExA considers that the Applicant has continued to engage proactively
with NE and has responded to their concerns and requests for further
information throughout the Examination.

We consider that with regard to the highlighted issues of in-combination
effects and assessment of nitrogen deposition, the Applicant has updated
Appendix 8.3 following requests from NE throughout the Examination. At
the close of the Examination this part of the ES states that increases in
pollutants are mostly below the 1% threshold, or if above this threshold
they are over small areas.

The EXA considers the conclusion of the impact on habitats is acceptable,
and subject to final confirmation from NE, which we anticipate will be
provided following the close of the Examination, we agree that the
impact of air quality on habitats will be not significant.

ExA Conclusion on Air Quality

The EXA is satisfied with the responses to the questions we posed in
ExQ1 [PD-008] and ExQ2 [PD-011] from the Applicant [REP2-051] and
[REP5-026]. We are further satisfied that the fiEMP adequately deals with
mitigation and dust matters during construction which will be subject to
further development and detail during detailed design. We are equally
satisfied with the scope and assessment work undertaken to assess the
effects of the Proposed Development on air quality matters in the
operational phase.
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We conclude that the air quality effects of the Proposed Development
during the construction phase would result in localised, limited negative
air quality effects, including temporary effects from dust on
approximately 580 properties located within 200m of construction
activities.

We also conclude that during the operational phase, there would be some
improvement in air quality seen, with a perceptible improvement (greater
than 1% of the relevant air quality threshold) at 13 of the 55 modelled
receptors which are primarily in Winchester city centre. There will also be
localised net worsening in local air quality (greater than 1% of the
relevant air quality threshold) seen at 9 of the 55 modelled receptors,
primarily in Easton Lane / Wales Street

The EXA concludes that, as stated in the ES, changes in annual mean
concentrations of PMio will be imperceptible at all receptors with the
exception of an increase of greater that 1% at four receptors and
decrease of greater than 1% at two receptors; in all cases,
concentrations are below the annual and daily mean AQS objectives and
are not considered significant. Regarding predicted PM,.s changes, we
also find that there are no predicted exceedances of the PM, s annual
mean AQS objectives.

Regarding the assessment of PM. 5, the EXA is satisfied that the Applicant
has undertaken an assessment which forecasts PM, s levels in 2027 as
the worst-case year. It is accepted that the 2040 requirements under
the Environmental Targets (Fine Particulate Matter) (England)
Regulations 2023 are not defined by specific location or development and
therefore the Applicant cannot have a significant impact on managing
this target. We also accept that the ES shows predicted levels of PM, 5 in
2027 are broadly compliant with the required interim target of 12 pg/m3
by January 2028 and exceed the 2040 target of 10 ug/m? at the majority
of modelled receptor points.

The EXA concludes that the impact of air quality on habitats and
designated sites has been assessed appropriately and increases will be
below the 1% threshold, or where they are above the 1% threshold this
will be over a small area. We conclude that, although final confirmation
of agreement to all issues relating to nitrogen deposition from NE was
not presented by the close of the Examination, all indications are that
this will be forthcoming shortly after the close of the Examination, and
we have assumed this within our conclusions.

In overall summary, the ExA therefore finds that there will be limited and
temporary negative effects from the Proposed Development during
construction along with both positive and negative effects during
operation for both NO, and fine particulate matter. We also find that the
AQMAs will not be adversely affected. Therefore, we find that the issue of
air quality does not weigh for or against the Order being made.
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3.6.3.

3.6.4.

3.6.5.

Taking account of the conclusions in the Section, the ExA considers that
the Applicant’s assessment of air quality complies with the policy aims of
the NPSNN.

The findings in respect of air quality will be taken into account in the
overall planning balance in Chapter 5 of this Report.

BIODIVERSITY AND ECOLOGY

Introduction

This Section sets out the effects of the Proposed Development as they
relate to biodiversity and ecology.

The Relevant Policy Tests

Paragraphs 5.20 to 5.37 of NPSNN outline the national policy position
with regard to biodiversity and the natural environment.

Paragraphs 5.22 and 5.23 of NPSNN state that where the project is
subject to EIA the Applicant should ensure that the ES clearly sets out
any likely significant effects on internationally, nationally and locally
designated sites of ecological or geological conservation importance
(including those outside England) on protected species and on habitats
and other species identified as being of principal importance for the
conservation of biodiversity. The ES should also consider the full range of
potential impacts on ecosystems. The Applicant should show how the
project has taken advantage of opportunities to conserve and enhance
biodiversity and geological conservation interests.

Paragraph 5.25 of NPSNN further states that as a general principle, and
subject to the specific policies, development should avoid significant
harm to biodiversity and geological conservation interests, including
through mitigation and consideration of reasonable alternatives. The
Applicant may also wish to make use of biodiversity offsetting in devising
compensation proposals to counteract any impacts on biodiversity which
cannot be avoided or mitigated. Where significant harm cannot be
avoided or mitigated, as a last resort, appropriate compensation
measures should be sought. Paragraph 5.26 further states that in taking
decisions, the SoS should ensure that appropriate weight is attached to
designated sites of international, national and local importance, protected
species, habitats and other species of principal importance for the
conservation of biodiversity, and to biodiversity and geological interests
within the wider environment.

Paragraph 5.29 of the NPSNN states that where a proposed development
is likely to have an adverse effect on an SSSI development consent
should not normally be granted. Where an adverse effect on the site’s
notified special interest features is likely, an exception should be made
only where the benefits of the development at this site clearly outweigh
both the impacts that it is likely to have on the features of the site that
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make it of special scientific interest. The SoS should ensure that the
Applicant’s proposals to mitigate the harmful aspects of the development
and, where possible, to ensure the conservation and enhancement of the
site’s biodiversity or geological interest, are acceptable. Where
necessary, requirements and/ or planning obligations should be used to
ensure these proposals are delivered. Paragraph 5.31 further states that
sites of regional and local biodiversity and geological interest have a
fundamental role to play in meeting overall national biodiversity targets
and in contributing to the quality of life and the well-being of the
community and as such, the SoS should give due consideration to such
regional or local designations. However, given the need for new
infrastructure, these designations should not be used in themselves to
refuse development consent.

Paragraph 5.32 of NPSNN states the SoS should not grant development
consent for any development that would result in the loss or deterioration
of irreplaceable habitats including ancient woodland and the loss of aged
or veteran trees found outside ancient woodland, unless the national
need for and benefits of the development, in that location, clearly
outweigh the loss. Aged or veteran trees found outside ancient woodland
are also particularly valuable for biodiversity and their loss should be
avoided. Where such trees would be affected by development proposals,
the Applicant should set out proposals for their conservation or, where
their loss is unavoidable, the reasons for this.

Paragraph 3.34 and 5.35 of the NPSNN states many individual wildlife
species have statutory protection and that other species and habitats
have importance for the conservation of biodiversity. The SoS should
ensure that Applicants have taken measures to ensure these species and
habitats are protected from the adverse effects of development and
should refuse consent where harm to the habitats or species and their
habitats would result, unless the benefits of the development (including
need) clearly outweigh that harm.

Paragraphs 5.36 to 5.38 state that appropriate mitigation measures
should be an integral part of the proposed development and that the SoS
should consider what appropriate requirements should be attached to
any consent in order to ensure that mitigation measures are delivered.
This includes taking account of what mitigation measures may have been
agreed between the Applicant and NE and whether NE has granted or
refused, or intends to grant or refuse, any relevant licences, including
protected species mitigation licences.

Paragraph 180 of the NPFF states that planning decisions should
contribute to and enhance the natural and local environment by
protecting sites of biodiversity and providing net gain for biodiversity.

Paragraph 186 states that when determining an application, the following
principles should apply:
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e If significant harm to biodiversity resulting from a development
cannot be avoided, adequately mitigated, or, as a last resort,
compensated for, then planning permission should be refused.

e Development on land within or outside a SSSI, and which is likely to
have an adverse effect on it should not normally be permitted. The
only exception is where the benefits of the development in the
location proposed clearly outweigh both its likely impact on the
features of the site that make it of special scientific interest, and
any broader impacts on the national network of Sites of Special
Scientific Interest.

e Development resulting in the loss or deterioration of irreplaceable
habitats (such as ancient woodland and ancient or veteran trees)
should be refused, unless there are wholly exceptional reasons (for
example NSIPs) where the public benefit would clearly outweigh the
loss or deterioration of habitat and a suitable compensation strategy
exists.

The Winchester Local Plan details in policy references CP15 and CP16
that green infrastructure and biodiversity should be maintained,
protected and enhanced and that public access to the natural
environment should be encouraged. It also states that developments
should deliver a BNG. DM24 states that development should not result in
the loss of ancient woodlands, important hedgerows, special trees,
distinctive ground flora and the space required to support them.

The SDLP states in policies SD9 and SD45 that development proposals
should only be permitted where they conserve and enhance biodiversity
and where they demonstrate they maintain or enhance green
infrastructure and where they harm green infrastructure, they must
incorporate measures that sufficiently mitigate or off set effects.

The Application

Chapter 8 of the ES [APP-049] submitted by the Applicant considers
biodiversity and outlines that an assessment has been undertaken of the
effect of the Proposed Development on biodiversity resources. This
includes a description of the ecological baseline, evaluation of biodiversity
features present and assessment of impacts and effects on important
biodiversity resources (in line with relevant guidance).

The Applicant states that a number of important biodiversity resources
within and adjacent to the application area have been identified through
desk based and field survey work.

Chapter 8 of the ES [APP-049] details two European Designated Sites
which are of international nature conservation importance. The Proposed
Development lies within the River Itchen SAC and the Mottisfont Bats
SAC lies approximately 16km to the west of the Proposed Development.
In addition to the European Designated Sites, the application lies within
the River Itchen SSSI with St Catherine’s Hill SSSI outside of the
application boundary but within the 2km study area for the ES.
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The ES further identifies other non-statutory designated sites within the
2km study area which includes 26 locally designated Sites of Importance
for Nature Conservation (SINC) and 2 road verges of ecological
importance (RVEI). The ES also details the Habitats of Principal
Importance (HPI) within the 2km study area, of which lowland calcareous
grassland, lowland mixed deciduous woodland, rivers, hedgerows, and
OMH occur within the application boundary.

The ES states that no parcels of ancient woodland, ancient trees, or
veteran trees have been identified within the application boundary. A
number of parcels of ancient woodland within the 2km study area have
been identified, with the closest being 475m north-west of the Proposed
Development.

The ES details the proposed mitigation measures that will be required to
ensure accidental degradation of habitat or direct impacts on species is
not seen. This includes the creation of habitat and associated planting,
pollution prevention during construction and operation, dust and noise
reduction measures and removal of existing invasive species. The
Applicant has stated that there will be an ecological clerk of works
employed during construction and an ecological management plan will be
implemented once the Proposed Development is operational. The full set
of mitigation measures are set out within the fiEMP [REP8-023].

Chapter 8 of the ES [APP-049] has assessed that following the inclusion
of the mitigation strategy the potential impacts on the River Itchen SAC
from construction would be ‘slight” and in operation there would be no
direct impacts. In accordance with Guidelines for Ecological Impact
Assessment in the UK and Ireland (CIEEM 2018), this is stated as
resulting in the effects on the River Itchen SAC being not significant. The
ES also concludes that the effect of the Proposed Development on the
Mottisfont Bats SAC, all SSSIs and all non-statutory designated sites
within the study area would be not significant.

Chapter 8 of the ES states that the Proposed Development would result
in habitat losses and gains of both a temporary and permanent nature,
with no irreplaceable habitats present within the application boundary.
The ES states that there would be approximately 36ha of new habitat
created, which would be a net increase of approximately 18ha along with
2.87ha of enhancement to retained grassland. The ES states that there
would be no loss of habitat from within the River Itchen. However, the
construction/ refurbishment of the three drainage outflows would result
in the permanent loss of approximately 2m? of woodland and scrub on
the riverbank at each location. The ES concludes that with the inclusion
of mitigation measures the effects on habitats overall would be not
significant.

Chapter 8 of the ES details the field surveys undertaken in relation to
species identified through the EIA Scoping Report. It states that some of
these surveys were started prior to the selection of the preferred option
and where necessary, the survey coverage has been updated in later
survey periods. The ES has assessed the impact of the Proposed
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3.6.22.
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3.6.24.

3.6.25.

3.6.26.

3.6.27.

3.6.28.

Development on fauna and flora and all identified effects have been
deemed as not significant.

The ES identifies a potential for short-term fragmentation and/ or loss of
habitat will potentially result in a neutral or slight adverse impact for
bats, hazel dormice, breeding and wintering birds, reptiles, terrestrial
invertebrates, aquatic invertebrates and notable plants; all of which are
of local or county importance. The ES states that the effect of the
Proposed Development after mitigation on all species identified is not
significant.

In summary, the ES [APP-049] confirmed that, subject to the measures
set out in the fiEMP[REP8-023] which is secured by Requirement 3 of the
dDCO, the likely adverse effects identified can be successfully mitigated
and the residual effects on all biodiversity receptors are not significant.

Issues Considered in the Examination

The key issues considered during the Examination were:

Assessment and mitigation approach.

Designated Sites, Habitat and future management.
Species-specific impacts.

Biodiversity Net Gain.

Assessment and Mitigation Approach

The Applicant’s approach to the assessment of biodiversity and ecology

has broadly been accepted by the relevant statutory bodies. During the
course of the Examination a number of requests were made for updated
and supplementary information and survey results which by the end of

the Examination were met.

A number of IPs raised concerns about ecology, biodiversity and
mitigation in their RRs however, with the exception of the statutory
agencies and local authorities, these comments were genialised and not
specific.

The ExA asked a number of questions in ExQ1 [PD-008] regarding
mitigation proposals and ongoing future management of replacement
ecology and landscape features. The Applicant explained that the
mitigation proposals in the application are based on a reasonable worst-
case assessment and would be developed further through the detailed
design stage. They also highlighted that the commitments and mitigation
included in the ES and fiEMP are secured through the dDCO and are
subject to further consultation and approval.

The ExA explored this further at various stages of the Examination and
found that although the overall mitigation strategy was considered to be
acceptable, a number of issues required clarification and additional
information. These are detailed further in this Section of this Report.
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3.6.33.

3.6.34.

3.6.35.

3.6.36.

3.6.37.

3.6.38.

By the close of the Examination, the SoCGs with WCC, NE and the EA
detailed agreement with the Applicant’s approach to the assessment and
mitigation of biodiversity and ecology matters.

In contrast, the SoCG with the SNDPA details that the scope and
assessment methodology is agreed however, the mitigation approach is
not agreed.

ExA’s consideration regarding assessment and mitigation
approach

The ExA considers that the Applicant has undertaken the assessment of
the impacts on biodiversity and ecology in accordance with the relevant
guidance and legislation and this is widely supported by the relevant
statutory bodies and local authorities.

Mitigation is secured through the fiEMP which has been updated five
times during the Examination to take account of ongoing consultation
and discussions that have been undertaken by the Applicant with various
IPs and statutory bodies. The EXA finds that the Applicant has been
responsive to these consultations, and this is reflected in the final
submitted version of the fiEMP.

At the end of the Examination, the SDNPA had residual specific mitigation
concerns which were not agreed within their SoCG. These are discussed
later in this Section.

Designated Sites, Habitat and future management
European designated sites

The ES details the potential impact of the Proposed Development on the
European Designated Sites within the appropriate study area, being the
River Itchen SAC and Mottisfont Bat SAC. The HRA assessment of these
sites is shown in Chapter 4 and Appendix C of this Report.

Following the submission of the initial HRA Report [APP-158] the
Applicant continued to consult with the relevant LAs and statutory bodies
during the course of the Examination. This resulted in amendments to
the final HRA report submitted at the close of the Examination [REP8-
041].

There were no specific issues raised in LIRs relating to the SACs and
there were no other specific issues raised by RRs. During the
Examination the ExXA asked a number of questions to ensure that
relevant IPs confirmed their positions.

There were two issues that were raised by NE during the Examination,
these being related to cumulative impacts and air quality deposition.
These matters are detailed in the Section 3.5 of this Report.

The ExA’s conclusions on the HRA are detailed in Chapter 4 and Appendix
C of this Report. In summary, we find that there are no Likely Significant
Effects (LSE) on the Mottisfont Bat SAC and, subject to the mitigation
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3.6.39.

3.6.40.

3.6.41.

3.6.42.

measures secured in the dDCO, AEoI of the River Itchen SAC from the
Proposed Development when considered alone or in-combination with
other plans or projects can be excluded.

Other statutory designated sites

The River Itchen SSSI is partly within the application boundary and St
Catherine’s Hill SSSI is located approximately 500m south of the
application boundary; these are shown in Figure 4. There are a further
four SSSIs that are outside the 2km study area but within 200m of the
ARN.

Figure 4 : Location of River Itchen SAC and SSSI and St
Catherine’s Hill SSSI
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There were no specific issues raised in LIRs relating to the SSSIs and
there were no other specific issues raised by RRs. Most of the River
Itchen SSSI qualifying features and issues are coincidental with the River
Itchen SAC and are not repeated in detail here.

Although there were no specific comments from IPs regarding the impact
of the Proposed Development on the St Catherine’s Hill SSSI, the ExA
were asked to visit this location during ASI1 to observe the location in
relation to the Proposed Development.

During the Examination the ExA asked a number of questions to ensure
that relevant statutory bodies confirmed their positions relating to the
potential impact on habitats. There were no issues raised as to the
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3.6.43.

3.6.44.

3.6.45.

3.6.46.

3.6.47.

integrity of the SSSIs and there is general support for the mitigation
measures detailed within the fiEMP and Chapter 8 of the ES [APP-049].

The ES Chapter 8 states that following mitigation detailed in the fiEMP
and the ES, the Applicant concludes that the effects on both the River
Itchen SSSI and St Catherine’s Hill SSSI would be not significant.

Non-statutory designated sites

A number of non-statutory designated sites have been identified within
the 2km radius study area with only one, the Easton Down SINC being
partly within the application boundary. Similarly to the matters detailed
in this Chapter regarding statutory designated sites, a small number of
general comments were made in RRs and no specific issues were raised
in LIRs, although these locally designated sites were mentioned as
requiring consideration.

The ES states that all non-statutory designated sites have the potential
to be affected by dust during construction however, with the
implementation of mitigation measures detailed in the fiEMP, the impacts
will be controlled and will be not significant.

At the close of the Examination, there were no outstanding issues
relating to non-statutory designated sites.

Habitats

ES Chapter 8 [APP-049] details the loss and creation of HPI, Figure 5 and
Table 1 replicate information shown in the ES Chapter 8 figures [REP2-
031] which details the anticipated impact on HPIs:
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3.6.48.

3.6.49.

3.6.50.

3.6.51.

Table 1: Summary of Habitats of Principle Importance

Existing Habitat Habitat New Habitat Net Habitat
g Loss (ha) Habitat Gain (ha)  Gain (ha)
Lowland chalk 0.10 Chalk 9.6 17.59
grassland grassland
Species rich 8.09
grassland
Other woodland 8.73 Native 10.10 1.37
(including broadleaved broadleaved
and mixed woodlands) woodland
Open Mosaic Habitat 0.01 n/a 0.00 -0.01
Linear Habitat Habitat New Habitat Net Habitat
Loss (km) Habitat Gain (km) Gain (km)
Hedgerow 1.07 Species rich 1.25 0.17
hedgerow

The ES states that there is no loss of ancient woodland or veteran trees,

which has been confirmed during the Examination.

As can be seen in Table 1, there is a loss of woodland which is proposed
to be reinstated with an overall gain of 1.37ha (16%). The loss of
existing lowland grassland, which is a feature of the SDNP, is restricted
to the road infrastructure with a proposal to provide compensatory
grassland of 17.7ha. The proposed areas of habitat creation are shown in
detail in Figure 2.3 - Environmental Masterplan found in ES Chapter 2 -
The scheme and its Surroundings - Figures Part 2 of 4. [REP2-029].

The Proposed Development would also see the removal of hedgerows,
including those identified as Important Hedgerows in the NERC Act 2006.
The ES states that these hedgerows would be removed or translocated.
The EXA sought to understand how translocation would be achieved and
the Applicant suggested that under the correct conditions this would be
appropriate and commitments in the fiEMP reflected this, and full detail
of hedgerow translocation would be set out in the siEMP.

Paragraph 8.9.37 of the ES Chapter 8 states the total area of new
habitats proposed to be created by the Proposed Development, these are

summarised in Table 2:

Table 2 : Summary of habitats to be created
New Habitat Habitat Gain (ha)

Chalk grassland 9.60
Other woodland (including broadleaved and mixed

10.10
woodlands)
Species rich grassland 8.09
Scrub 5.88
Retained grassland to be enhanced 2.87
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3.6.52.

3.6.53.

3.6.54.

3.6.55.

3.6.56.

3.6.57.

3.6.58.

3.6.59.

The Applicant has consulted with the relevant nature bodies and local
authorities regarding replacement habitat, and this has been reflected in
the Application. Most IPs and statutory bodies broadly welcome the
additional habitat proposals and at the close of the Examination WCC, the
EA and NE had no outstanding issues and all references to such in the
SoCGs with these parties were agreed.

There were issues raised by SDNPA which at the close of the Examination
were “not agreed” in their SOCG which relate to habitats, particularly
chalk grassland. These are detailed in Section 13.11 of this report and
also later in this Section.

Connectivity and enhancements

Habitat connectivity and the potential for enhancements has been raised
as an issue by the SDNPA in their LIR [REP2-071] and WR [REP2-074].
Although they do not raise specific objections or concerns, they have
stated that opportunities to improve habitat and wildlife connectively are
present.

In their responses to WR [REP3-022] the Applicant stated that they
considered the Proposed Development would enhance connectivity
through good design and creation of substantial areas of chalk grassland
and connection between various habitats.

The ExA also sought to understand the position of NE in regard to habitat
connectivity and in their reply to ExQ1 5.1.4 [REP2-051] the Applicant
stated that the NE had been consulted and no issues had been raised;
this is reflected in the final SoCG with NE [REP8-021].

The ES details proposed enhancements which the Applicant considers
would provide improvements to the wider area in association with the
Proposed Development. These include:

e Improved drainage discharge to remove more pollutants and improve
the quality of water discharged into the River Itchen.

e New areas of woodland and scrub would enhance connectivity for
bats, dormice and other wildlife.

e New areas of chalk grassland would improve wildlife connectivity.

e Retained woodland would see the removal of invasive species.

e Enhancements to parts of the River Itchen, eg planting and channel
narrowing.

The Applicant has detailed potential further enhancements from the
National Highway fund and a number of IPs consider these should be
included within the Proposed Development as additional mitigation. The
Applicant does not rely on these further enhancements and they have not
been considered by the EXA.

Impact Summary of designated sites and habitats

Following the examination of the impact of the Proposed Development on
designated sites and habitat, the EXA has reviewed the impacts as stated
in the ES which are summarised in Table 3.
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Table 3 : Summary of effect on designated sites and habitats

Effects Significance Effects Significance
Construction  Construction Operation Operation
European . . -
Designated slight adverse not significant slight beneficial not significant
> or neutral or neutral
Sites
Other Statutory | slight adverse S L
designated Site or neutral not significant neutral not significant
Non-gtatutory neutral o o
Designated not significant neutral not significant
Sites
slight adverse
) (short-term) anif | anif
Habitats slight beneficial not significant neutra not significant
(long-term)

Habitat future management

There has been significant concern from the SDNPA regarding the
establishment of the mitigation areas and moreover the ongoing
management and maintenance of them. The EXA examined this aspect in
detail with a particular focus on the establishment of the chalk grassland
and new woodland areas.

In their LIR [REP2-071] the SDNPA state that they consider a 5 year
post-opening maintenance period for planting and habitat creation to be
insufficient and state that the ES shows there is an anticipated 15 year
negative landscape harm from the Proposed Development and therefore
the maintenance period does not reflect this.

In their reply to the LIRs [REP3-023] the Applicant states that the
management of all new landscape planting is detailed in Appendix 7.6,
Outline Landscape and Ecological Management Plan (OLEMP) of the ES
[APP-102] and this includes the appropriate establishment and
management of new landscape planting and features in accordance with
relevant best practice and standards. They go on to state that the
duration of management and monitoring for each landscape/ ecology
element created or enhanced is 25 years from completion of the
authorised development.

The dDCO [REP8-004] Requirement 6 states that “Any tree or shrub or
chalk grassland planted as part of the landscaping scheme that, within a
period of 5 years after planting, is removed, dies or becomes, seriously
damaged or diseased, must be replaced in the first available planting
season with a specimen of the same species and size as that originally
planted”.

On review of the time periods stated in the OLEMP and dDCO, there is a
clear distinction between the 5 years ‘replacement’ period and 25 year
‘maintenance and monitoring’ period. Although there is a requirement on
the Applicant via the OLEMP to maintain the new landscaping for 25
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3.6.68.

3.6.69.

3.6.70.

3.6.71.
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years post completion, which is secured through Requirement 5 of the
dDCO, there is no requirement for failed landscaping to be replaced after
the initial 5 years post completion.

The Applicant has stated in the dDCO Explanatory Memorandum (EM)
[REP8-006] that Requirement 6 was included in the model provisions and
has been included as such in a nhumber of approved DCOs.

The ExA asked a number of questions relating to the 5 year replacement,
including ExQ1 9.1.48 [PD-008] where we asked directly if a 10 year
period may be more appropriate. The Applicant’s response [REP3-023]
remained consistent in that they say a 5 year period is standard practice
and following that a further 20 year maintenance and monitoring period
would be undertaken.

During the Examination, the SDNPA continued to raise concerns about
the potential for planting failures beyond the 5 year replacement period
in Requirement 6 of the dDCO and at the end of the Examination the
SoCG with the SDNPA concluded that this issue was not agreed.

On 6 October 2023, the ExA published its Proposed Changes to the Draft
Development Consent Order [PD-014] and we proposed that
Requirement 6 should be amended from 5 years to 10 years. Our
comments stated “The ExA considers that given the location of part of
the site within the SDNP it is necessary for the scope of 6. (3) to include
all elements planted as part of the scheme and that the reasonable
concerns in relation to establishment of various elements justify the
extension of the replacement period to 10 years. We do not consider that
the extension of this period would place any unduly onerous burden upon
the undertaker”.

In their response to the ExA’s proposed changes to the dDCO [REP6-026]
the Applicant reiterated that they consider a 10 year replacement period

would be contrary to the maintenance schedule of the landscaping works
and therefore considers this amendment not to be appropriate.

The Applicant also states that if there were issues with the establishment
of any elements of the landscaping scheme this would be addressed in
the ongoing management plans where steps to secure establishment
would be set out.

At the close of the Examination, the submitted dDCO retained the original
5 year replacement period in Requirement 6.

ExA’s consideration regarding Designated Sites, habitat and
future management

The ExA acknowledges that the Applicant has sought to minimise the
impact on designated sites and habitats and overall, the loss of habitats
of principle importance is not significant. However, specific attention
should be given to reducing the impact on hedgerows during detailed
design and construction which is stated as commitment reference LV2 in
the fiEMP and therefore secured in the dDCO via Requirement 3.
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Replacement habitat and compensatory habitat potentially has a slight
positive impact due to the net increase in area being proposed. However,
concerns remain, specifically from the SDNPA, in relation to the
maintenance and establishment of this and at the end of the Examination
the SDNPAs position remained unchanged. The ExA expect that further
consultation and clarification is required prior to finalisation of the siEMP
and we consider the issue of chalk grassland in Section 3.10 of this
Report.

Further consideration of the design, impact and visual elements of
changes to habitats are detailed in Section 3.10 of this Report.

Regarding future management of the newly created habitats and planting
and replacement of failed planting, we consider that this Proposed
Development should be given additional protection from the ‘model
order’ due to the potential impact on a National Park and the importance
of its setting and biodiversity value. To this end we consider that
amending the dDCO to ensure there is a requirement on the Applicant to
replace failed planting for 10 years is reasonable. However, as set out in
Chapter 7 of this Report, we propose an additional sub-paragraph 6 (4)
with the aim of avoiding any potential conflict with the approved
landscape maintenance works.

Species-specific impacts

Supported by the pre-application EIA Screening, the ExA finds that there
were no apparent omissions of species which were included in the
baseline identification and assessment. ES Chapter 8 [APP-049] presents
full details of the species surveys which were in turn commented upon by
relevant bodies in the LIRs, and the EA and NE as part of the ExQs and in
ISH2.

During the Examination, a number of parties requested updated survey
information relating to specific species to enable commentary and
consideration of the mitigation measures proposed. The Applicant was
receptive to the need to provide these updates and by the end of the
Examination the SoCGs with NE, EA and WCC all reported that
satisfactory information and updated surveys had been received by the
Applicant.

The SoCG with SDNPA was an exception and there remained at the close
of the Examination a request dated June 2023 (ref 6.6) for further
information regarding protected species including bats, dormouse,
badgers and birds which was “not agreed”. However, at ISH2 the ExA
specifically asked the SDNPA if they had any further requests for survey
information and the statement was that at that stage in the Examination
there was some information that they did not receive as they were not
deemed to be the relevant local authority (LA), which the Applicant
subsequently corrected. With regard to the specific question, the SDNA
stated that were content with the surveys if WCC and NE were
themselves satisfied. This being the case, the EXA consider this is not an
outstanding issue.
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3.6.79.

During the early stages of the Examination, a number of IPs requested
additional information regarding mitigation and proposals for specific
species. The Applicant has sought to comply with these requests and that
was confirmed during ISH2 where we sought to confirm if there were any
outstanding concerns or issues with the proposals and mitigation
proposals for any specific species. The ExA had no reason to seek further
confirmation of potential impacts on specific species. Table 4 summarises
how the ES states the impact on each identified species.

Table 4 : Summary of effect on identified s

Species

Effects
Construction

population too

Significance
Construction

pecies

Effects
Operation

population too

Significance
Operation

Badgers low for impact n/a low for impact n/a
assessment assessment
slight adverse
short-term
Bats ( ) ) not significant neutral not significant
slight beneficial
(medium-term)
slight adverse
. (short-term) o L
Dormice not significant neutral not significant
neutral
(medium-term)
neutral
Otter neutral not significant (slight benefit not significant
from new
fencing)
Water Vole neutral not significant neutral not significant
Birds slight adverse
(breeding (short-term) . o
not significant neutral not significant
and slight beneficial 9 g
wintering) (medium-term)
slight adverse
) (short-term) o o
Reptiles not significant neutral not significant
neutral
(medium-term)
Fresfl?s\/;/1ater neutral not significant neutral not significant
slight adverse
Terrestrial (short-term) - o
. not significant neutral not significant
invertebrates | slight beneficial 9 9
(medium-term)
. Aquatic slight adverse not significant neutral not significant
invertebrates
slight adverse
Notable (short-term) - -
not significant neutral not significant
plants slight beneficial g g

(medium-term)
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3.6.80.

3.6.81.

3.6.82.

3.6.83.

3.6.84.

3.6.85.

3.6.86.

The ES details the requirement for the appropriate licences to be
obtained to allow the Applicant to undertake work which impacts on
badgers and hazel dormice and their habitat. During the Examination NE
requested additional information relating to dormice which was provided
by the Applicant. It is noted in the ES that a main badger sett is within
the application boundary and appropriate mitigation is provided in the
fiEMP which is secured in the dDCO at Requirement 3.

At the close of the Examination the Applicant stated in their covering
letter at DL8 [REP8-029] that NE had issued a Letter of No Impediment
(LoNI) on 10 November 2023. This can be seen in Appendix A of the
SoCG with NE. The LoNI sets out NE’s requirements for a final dormouse
licence application to be submitted in due course, together with
conditions relating to the content of the licence application, all of which
have been agreed with the Applicant since DL6.

ExA’s consideration regarding species-specific impacts

The EXA considers that the Applicant has been cognisant of requests for
additional information and updated survey requestions made in the EIA
screening undertaken during the pre-application stage and through the
Examination.

The EXA has reviewed the impacts on all species that have been included
for study within the ES. Supported by comments from NE, the ExA found
that with the proposed mitigation included in the fiEMP, which is secured
in the dDCO at Requirement 3, there is unlikely to be a significant impact
on any identified species either in the construction or operational phase
of the Proposed Development.

Biodiversity Net Gain

It is acknowledged that the requirements for providing BNG under the
Environment Act 2021 are currently not expected to be a requirement for
NSIPs until 2025. However, the Applicant has provided an appendix to ES
Chapter 8 for BNG Assessment [APP-131] which details the BNG
calculations for the Proposed Development.

The Applicant has concluded in its BNG Assessment that the Proposed
Development would result in a predicted net gain in biodiversity of +4.14
and a predicted net gain in linear habitats (ie hedgerow) of +3.60%.

As can be seen, a BNG of 4.14% is below the potential future threshold
of a 10% requirement for BNG. Notwithstanding that this is not a
requirement, the ES detailed that the assessment includes for the
currently predicted net increase of 9.6ha of chalk grassland, which is
proposed as compensatory habitat as this is a defining feature of the
SDNP and is appropriate to the local area. The ES states that when used
in BNG calculations, this type of habitat suppresses the overall result of
the metric, due to risk factors associated with this habitat type. The ES
states that, if ‘other neutral grassland’ was provided in place of ‘chalk
grassland’ then the overall BNG score for the Proposed Development
would change from +4.14% to +14.93%.
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3.6.87. The ExA examined this divergence at ISH2. It was acknowledged that the
assessment is a likely reflection of the true BNG and the SDNPA
confirmed that establishing chalk grassland was significantly more
important than achieving a target for percentage BNG and they would
agree that a 4.14% increase with the appropriate habitat is appropriate,
even though it supresses the BNG calculation.

ExA’s consideration regarding biodiversity net gain

3.6.88. The EXA accepts that the Applicant is not legally required to comply with
the BNG requirements of the Environment Act 2021 at present however,
we recognise that delivering a BNG of 4.14% is a positive benefit. We
note that a higher BNG figure could have been seen if ‘other neutral
grassland’ were used in the calculation instead of ‘chalk grassland’ as
mitigation in the SDNP. Nevertheless, it is accepted by the ExA that
providing the preferred habitat in this location is the correct approach.

ExA Conclusion on Biodiversity and Ecology

3.6.89. In summary, the ExA is satisfied that the Applicant has fully addressed
the possible effects on biodiversity and ecology for the construction and
operation of the Proposed Development. We conclude that,
notwithstanding the outstanding issues raised by the SDNPA, the overall
approach to mitigation is appropriate and the fiEMP contains details of
the applied mitigation proposals for both construction and operational
phases; this is agreed by the relevant statutory bodies ie WCC, the EA
and NE. We therefore agree that the Applicant has demonstrated that
such effects associated with the Proposed Development can be
satisfactorily mitigated and managed.

3.6.90. The EXA finds that the Applicant has detailed appropriate mitigation,
which has been agreed by the relative statutory bodies, to conclude that
the effects on the River Itchen SAC and on the River Itchen SSSI are
likely to be not significant. In addition, ES Chapter 15 : Cumulative
Effects [APP-056] states in paragraphs 15.5.9 and 15.5.13, that the
combined effect on the River Itchen SAC and SSSI during the
construction and operation phases will not be more significant that the
individual topic areas, which we agree with.

3.6.91. The EXA finds that there are no anticipated effects on the internationally
important Mottisfont Bats SAC and nationally important site of the St
Catherine’s Hill SSSI. Further SSSIs within 2km of the ARN are also
anticipated to have no effects.

3.6.92. The EXA also finds that the effects on HPI and locally important sites
have been subject to appropriate mitigation which is agreed by the
relevant statutory bodies.

3.6.93. The EXA concludes that the Applicant has sought to implement
enhancements to habitat and biodiversity both within the application
boundary and in the surrounding area and further measures may be
proposed during the design phase which will provide further
enhancements.
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3.6.94.

3.6.95.

3.6.96.

3.6.97.

3.6.98.

3.6.99.

3.6.100.

3.6.101.

3.7.

3.7.1.

In relation to habitats we consider that, with the inclusion of the stated
habitat enhancement measures, the Proposed Development would give
rise to a slight overall benefit to habitats in the medium to long-term.

The impact on specific species has been assessed and mitigated where
required in consultation with the appropriate statutory bodies. The ExA
finds that the Applicant has taken measures to ensure these species and
habitats are protected from the adverse effects of the Proposed
Development. The EXA is satisfied that conditions for licenses to manage
badger and dormouse impacts are in place and agreed by NE as the
licencing body.

In relation to species, we conclude that no significant benefits or
disbenefits are seen. With the inclusion of the stated enhancements, we
consider there will be slight benefit and has been afforded a little weight
in the planning balance.

The EXA accepts that the Applicant is not legally required to comply with
the BNG requirements of the Environment Act 2021 at present however,
we also recognise that delivering a BNG of 4.14%, is a positive benefit.

The EXA considers that the requirement to replace failed planting of
newly established habitats in Requirement 6 of the dDCO is amended
from a 5 year period to a 10 year period.

Taking these conclusions into consideration, the ExA is satisfied that the
Proposed Development would comply with paragraphs 5.23, 5.26, 5.29,
5.31, 5.32, 5.33 and 5.35 of the NPSNN on conserving and enhancing
biodiversity and ecology conservation interests, and paragraphs 5.36 and
5.38 regarding the mitigation measures.

In summary, the ExA is satisfied that opportunities for promoting
biodiversity have been identified through the Proposed Development.
Whilst there would be slight beneficial effects on certain habitats and
species in the medium-term, the ExA notes that there would be slight
adverse effects on other types of habitat in the short-term. However, in
most cases the effects are between slight adverse and slight beneficial
and in all instances, impacts are seen as not significant. When
considering the positive effects of BNG and taking all other matters
relating to biodiversity and ecology into account, we attribute a little
weight in favour of making the Order.

The findings in respect of biodiversity and ecology will be taken into
account in the overall planning balance in Chapter 5 of this Report.

CLIMATE CHANGE AND RESILIENCE

Introduction

This Section sets out the effects of the Proposed Development as they
relate to climate change and considers its resilience to such change.
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3.7.2.

3.7.3.

3.7.4.

3.7.5.

3.7.6.

3.7.7.

3.7.8.

3.7.9.

The Relevant Legal and Policy background
UK Legislation and associated Government publications

The Paris Agreement 2015 provides a framework for keeping global
warming well below 2°C above pre-industrial levels and to pursue efforts
to limit it to 1.5°C. It was ratified by the UK Government in November
2016, after the NPSNN was designated in December 2014.

The ES assessment was undertaken considering current legislation
including:

¢ Climate Change Act 2008 and Climate Change Act 2008 (2050
Target Amendment) Order 2019.

e The Carbon Budget Order 2009, Carbon Budget Order 2011, Carbon
Budget Order 2016 and Carbon Budget Order 2021.

On 28 June 2023, the Climate Change Committee (CCC) submitted its
Progress in reducing Emissions - 2023 Report to Parliament.

On 30 March 2023, the Government published a revised Net Zero
Strategy (NZS) with the overarching title Powering Up Britain (PUB), and
the Carbon Budget Delivery Plan (CBDP). This was updated on 4 April
2023.

On 26 October 2023, the Government published its response to the CCC
Progress Report 2023.

On 28 September 2023, the Government set out the percentage of new
zero emission cars manufacturers will be required to produce each year
up to 2030, following the Prime Minister’'s announcement to delay the
ban on new diesel and petrol cars from 2030 to 2035. The zero-emission
vehicle (ZEV) mandate requires 80% of new cars and 70% of new vans
sold in Great Britain to be zero emission by 2030, increasing to 100% by
2035.

NPSNN

NPSNN paragraph 5.17 states that: “Where the development is subject to
EIA, any Environmental Statement will need to describe an assessment
of any likely significant climate factors in accordance with the
requirements in the EIA Directive. It is very unlikely that the impact of a
road project will, in isolation, affect the ability of Government to meet its
carbon reduction plan targets. However, for road projects applicants
should provide evidence of the carbon impact of the project and an
assessment against the Government’s carbon budgets”.

In terms of decision-making, NPSNN paragraph 5.18 refers to the
Government’s overarching national carbon reduction strategy (as set out
in the Carbon Plan 2011) which it is legally required to meet. It states
that: “Therefore, any increase in carbon emissions is not a reason to
refuse development consent, unless the increase in carbon emissions
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3.7.10.

3.7.11.

3.7.12.

3.7.13.

3.7.14.

3.7.15.

resulting from the proposed scheme are so significant that it would have
a material impact on the ability of Government to meet its carbon
reduction targets”.

In relation to mitigation, NPSNN paragraph 5.19 states that: “the
Secretary of State will consider the effectiveness of such mitigation
measures in order to ensure that, in relation to design and construction,
the carbon footprint is not unnecessarily high.”

NPSNN, paragraph 4.36, states that s10(3)(a) PA2008 requires the SoS
to have regard to the desirability of mitigating, and adapting to, climate
change in designating an NPS. Paragraph 4.40 indicates that: "...
applicants must consider the impacts of climate change when planning
location, design, build and operation. Any accompanying environment
statement should set out how the proposal will take account of the
projected impacts of climate change.”

NPSNN, paragraph 4.42, requires applicants to take into account the
potential impacts of climate change using the latest UK Climate
Projections available at the time and ensure any ES that is prepared
identifies appropriate mitigation or adaptation measures. This should
cover the estimated lifetime of the new infrastructure. Paragraph 4.44
provides that adaptation measures should be based on the latest set of
UK Climate Projections, the Government’s national Climate Change Risk
Assessment and consultation with statutory consultation bodies.

Relevant Local Plan Policies

WCC declared a Climate Emergency in June 2019. The Carbon Neutrality
Action Plan 2020 - 2030 (CNAP) focuses on carbon emission reduction
and elimination, with mitigation/off setting used as a means to balance
carbon emissions to achieve net zero gain. The baseline year of 2017 is
used as this is the most currently available data. WCC has two net zero
targets: one is to be carbon neutral as a council by 2024 and the second
to be carbon neutral as a district by 2030. These are set out in the
current Council Plan, the emerging Local Plan and in the CNAP. For the
purposes of the CNAP the scope excludes motorways as these are
national infrastructure and it is considered that they will require a
national response.

The Winchester Local Plan Part 1 Policy DS1 Development Strategy and
Principles provides that development proposals will be expected to
demonstrate conformity with certain principles including the requirement
to: “addressing the impact on climate change, renewable energy, air
quality, green infrastructure, recycling/waste, flooding issues and the
water environment”.

The SDNPA LIR [REP2-071] does not raise any specific climate change
issues. The SDLP Policy SD3: Major Development in the third part of that
policy requires development proposals to be sustainable as measured
against specified factors including:
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3.7.16.

3.7.17.

3.7.18.

3.7.19.

3.7.20.

3.7.21.

3.7.22.

e Zero Carbon - Making buildings energy efficient, supplying energy
from on-site renewable sources, where possible, and seeking to
deliver all energy with renewable technologies; and

e Sustainable Transport — Reducing the need to travel and
dependence on fossil fuel use and encouraging low and zero carbon
modes of transport to reduce emissions.

The HCC LIR [REP2-066] confirms that HCC is content with the planning
policy context as presented by the Applicant in the Planning Statement,
and as supplemented by the individual LIRs of WCC and SDNPA.

The Applicant’s approach

The climate assessment is reported in ES chapter 14 (Climate) [REP1-
005]. In accordance with the EIA Regs, the assessment covers both the
potential impact of the Proposed Development on climate (in terms of
changes in GHG emissions) and the potential impacts of future changes
in climate on the project itself (ie, the vulnerability of the project to
climate change).

The ES Chapter 14 is supported by Figure 14.1 (Climate Change: Road
Network) of the ES [APP-076] and Appendices 14.1 to 14.4 of the ES
which comprise:

e ES Appendix 14.1: Construction GHG Assessment Calculations
[REP2-036]

e ES Appendix 14.2: Operation GHG Assessment Calculations [REP1-
015]

e ES Appendix 14.3: GHG Benchmarking [APP-148]
e ES Appendix 14.4: Climate Projections Data [APP-149].

Section 14.3 sets out relevant legislation, policy framework and
guidance.

Sections 14.9 and 14.16 set out the embedded and essential mitigation
measures for the construction and operation stages of the Proposed
Development for respectively GHG and Climate Change.

Embedded mitigation during construction relates mainly to the design of
the Proposed Development and the associated embodied carbon
emissions. During operation, the Proposed Development has been
designed to minimise the requirement for energy consuming operational
equipment such as intelligent transport systems wherever possible. The
selection of appropriate materials could also help to reduce the need for
maintenance and replacement and GHGs associated with this.

In relation to GHG impacts, the Proposed Development has been
designed using PAS 2080:2016 Carbon management in Infrastructure
(British Standards Institute (BSI), 2016) to manage and reduce

M3 Junction 9 Improvements - TR010055
REPORT TO THE SECRETARY OF STATE FOR TRANSPORT: 16 February 2024 80


https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000611-Hampshire%20County%20Council%20-%20Local%20Impact%20Reports%20(LIR)%20from%20Local%20Authorities.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000567-M3J9_6.1_Environmental%20Statement%20Chapter%2014%20Climate%20(Rev%201)%20(clean).pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000567-M3J9_6.1_Environmental%20Statement%20Chapter%2014%20Climate%20(Rev%201)%20(clean).pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000303-M3J9_6.2_ES%20Chapter%2014%20Climate%20-%20Figures.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000642-M3J9_6.3%20Environmental%20Statement%20Appendix%2014.1%20-%20Construction%20GHG%20Assessment%20Calculations%20(Rev%201)%20(clean).pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000589-6.3%20Environmental%20Statement%20Appendix%2014.2%20-%20Operational%20GHG%20Assessment%20Calculations%20(Rev1)%20(clean).pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000589-6.3%20Environmental%20Statement%20Appendix%2014.2%20-%20Operational%20GHG%20Assessment%20Calculations%20(Rev1)%20(clean).pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000376-M3J9_6.3_ES%20Appendix%2014.3%20-%20Greenhouse%20Gas%20Benchmarking.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000377-M3J9_6.3_ES%20Appendix%2014.4%20-%20Climate%20Projections%20Data.pdf

3.7.23.

3.7.24.

3.7.25.

3.7.26.

3.7.27.

3.7.28.

3.7.29.

embodied carbon and has been iteratively updated to refine and improve
the proposals in relation to a range of design requirements and criteria,
including the consideration of sustainability, material use and
construction efficiency. The embedded mitigation measures include those
listed at paragraph 14.9.4 of section 14.9.

For GHG, during operation, the embedded mitigation includes measures
such as the use of energy efficient light emitting diodes (LEDs) and
weathering steel is proposed for the gyratory bridges which eliminates
the need for a paint system and associated maintenance.

The essential GHG mitigation during construction includes the adoption of
the principles of the waste management hierarchy which would be
implemented throughout to reduce GHG emissions associated with waste
management.

The EXA notes that the essential mitigation measures set out at
paragraph 14.9.10 to reduce GHG emissions that would be secured
through the fiEMP have not been taken into account within the GHG
assessment given that specifics of, for example the proportion of recycled
material, is not known at this stage.

In relation to Climate Change, embedded mitigation measures include
those relating to structural design, flood risk and the landscape and
planting strategy to build in climate change resilience. During operation,
essential mitigation includes areas of new ecologically valuable habitat as
outlined in ES Chapter 8 (Biodiversity).

Section 14.10 presents the assessment of likely significant effects for
construction and operation on climate and paragraph 14.10.15 provides a
comparison to the UK carbon budgets which are set out in Table 14.7.
During construction, the main source of GHG emissions is anticipated to
be associated with construction materials embodied carbon. In total, it is
anticipated that an estimated 37,070 tonnes of carbon dioxide emissions
(tCO2e) would be emitted during construction.

During operation, the main source of GHG emissions would be from ‘end-
users’ ie, traffic. Based on the transport model for the Proposed
Development, in 2027, end-user and operational energy is anticipated to
emit 4,161,286 tCOz2e annually and by 2042 this is anticipated to reduce
to 3,554,118 tCOz2e annually. When compared to the baseline, net
emissions from traffic and operational energy use are anticipated to
result in 3,319 tCOze annually and by 2042, 4,691 tCOze annually.

The Proposed Development for both construction and operation is
expected to contribute approximately 0.002% of the UK’s 4th carbon
budget and 0.001% of the 5th carbon budget and 0.002% of the 6th
carbon budget. This is considered a small increase in the magnitude of
emissions from the Proposed Development, and the Applicant deems it
unlikely that, in isolation, it would materially affect the UK’s ability to
meet its carbon budgets. Therefore, it is not anticipated to give rise to a
significant effect on climate, in line with the position set out within
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3.7.30.

3.7.31.

3.7.32.

3.7.33.

section 5.18 of the NPSNN and the DMRB LA 114 Climate (Highways
England, 2021).

Table 14.3 of ES Chapter 14 sets out the likely significant effects of
climate change on the Proposed Development. The ES assessment of
effects takes into account the impacts following the implementation of
embedded measures to determine the significance of the residual effects.
The assessment identified no likely significant effects at either
construction or operation stage, both in terms of the impact of the
Proposed Development on climate and the impact of climate on the
Proposed Development.

The Proposed Development is not anticipating being decommissioned and
should decommissioning occur, this would be beyond the period of
projected UK Government carbon budgets. The Planning Inspectorate
2020 Scoping Opinion [APP-031] therefore agreed that impacts from
decommissioning could be scoped out of the assessment on this basis.

Issues arising in the Examination

The key issues considered during the Examination were:

e The adequacy of the ES assessment of carbon emissions, including
cumulative impact, having regard to the judgment of the High Court
in the case of R (Boswell) v Secretary of State for Transport [2023]
EWHC 1710 (Admin).

e The effects of the Proposed Development on climate change during
construction and operation with particular regard to carbon
emissions and the ability of Government to meet its carbon
reduction plan targets.

e The effectiveness of the proposed mitigation measures relating to
design and construction with particular regard to the need to ensure
that the carbon footprint of the scheme would not be unnecessarily
high.

e The proposed mitigation/adaptation measures and whether these
would ensure that the Proposed Development would be sufficiently
resilient against the possible future impacts of climate change.

The adequacy of the ES assessment of carbon emissions,
including cumulative impact, having regard to the judgment
of the High Court in the case of R (Boswell) v Secretary of
State for Transport [2023] EWHC 1710 (Admin)

The ES Assessment, and the IEMA Guidance

During the Examination, the ES assessment was criticised by IPs
including Dr Boswell on behalf of CEPP for not using the Institute of
Environmental Management and Assessment (IEMA) guidance on
Assessing Greenhouse Gas Emissions and Evaluating their Significance
(IEMA, 2022). The IEMA guidance states that it is good practice to
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3.7.34.

3.7.35.

3.7.36.

3.7.37.

3.7.38.

3.7.39.

contextualise a project’s emissions against multiple sources of evidence
such as sector and local emission trajectories, not just national Carbon
Budgets as is the methodology within the DMRB LA 114 Climate
(Highways England, 2021).

The CEPP WR [REP4-041] submits that the key issue is how the
significance of the climate change impacts of carbon emissions associated
with the scheme are assessed. They pose two questions “to what extent
does the project contribute, or undermine, securing the Net Zero
Strategy ("NZS”) - now Carbon Budget Delivery Plan (CBDP) - and the
net zero target?” and “is there any emissions space available for a
project such as M3 Junction 9".

CEPP have provided contextualisation of the Proposed Development
against the residual emissions in the CBDP for the surface transport
(operation) and industry (construction) sectors and have used the
contextualisations to respond to the question as to whether there is any
emissions space for the project.

CEPP contend that the analysis shows that the emissions of the road
transport system in South-East England are approximately 338% of the
Tyndall Centre 6th carbon budget for the same area. They contend that
this is hugely significant and critical given that the Tyndall Centre
budgets are science-based budgets.

They conclude that there is not sufficient emissions space in the 4th
Carbon Budget (Industry) residual emissions allocation for the project to
be constructed, and there is not sufficient emissions space in the 4th
Carbon Budget, 5th Carbon Budget and 6th Carbon Budget (Surface
Transport) residual emissions allocations for the project to be operated.
They submit that if the Proposed Development does not have the
available emissions space, then, by definition, it undermines securing the
CBDP and the net zero target. They therefore assess it to be “Major
Adverse” on the IEMA significance thresholds.

CEPP contend that in the context of policy (CBDP) and legislation (the
Climate Change Act, the carbon budgets and targets), the evidence of
the risk to delivery of the CBDP itself, and the risk to the delivery of the
CBDP from the Proposed Development, and the current NPSNN
requirement for the scheme not to have a material impact on the ability
of Government to meet its carbon reduction targets, the Proposed
Development should not be consented.

The Applicant’s Closing Statement [REP8-028] acknowledges that there
is more than one way to assess the impact of a project's emissions.
However, the Applicant’s position is that the appropriate standard for
motorway and all-purpose trunk roads in the UK is DMRB LA 114 Climate
(Highways England, 2021). Under this standard, the policy set out in the
NPSNN and the Climate Change Act 2008, the only statutory net zero
trajectories are the Carbon Budgets and the 2050 net zero target set at a
national level. Accordingly, the Applicant’s position is that there is no
reasonable basis upon which it can assess the potential likely significant

M3 Junction 9 Improvements - TR010055
REPORT TO THE SECRETARY OF STATE FOR TRANSPORT: 16 February 2024 83


https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000821-Climate%20Emergency%20Policy%20and%20Planning%20(CEPP)%20-%20Post%20hearings%20submissions%20including%20written%20summaries%20of%20oral%20cases%203.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000980-M3J9_8.29%20Applicant's%20Closing%20Statement.pdf

3.7.40.

3.7.41.

3.7.42.

3.7.43.

3.7.44.

effect of the Proposed Development's carbon emissions at anything other
than at the national level.

The Applicant’s response to Transport Action Network RR-096 [REP1-
031], sets out how and where the assessment within ES Chapter 14
(Climate) aligns with IEMA guidance methodology. The table within the
response to RR-096 (page 64) demonstrates that the same principles set
out in the IEMA guidance have been applied throughout the assessment.
The response goes on to assess the Proposed Development under the
IEMA guidance, concluding that it would have a minor adverse and not
significant effect. This is based on the Proposed Development being
required to align with the Net Zero Highways Plan (National Highways,
2021), and that the plan in turn aligns with the UK Carbon Budgets.

On the basis that the IEMA guidance considers the national budget to
only be the starting point for context, the Applicant provided a
contextualisation against the indicative CBDP sectoral net zero
trajectories for industry and transport in Appendix A of its Comments on
DL3 Submissions [REP4-037]. However, the contextualisation is
additional to, but does not provide an alternative assessment of
significance to the use of national Carbon Budgets that is provided in ES
Chapter 14 (Climate) which follows the required methodology of DMRB
LA 114 (Highways England, 2021).

The Applicant’s response to ExQ2 6.2.12 [REP5-026] points out that the
current guidance and legal context is that road schemes should only be
assessed against National Carbon Budgets. On that basis, local carbon
budgets, such as the Tyndall Centre budgets, can be used for
contextualisation only and cannot be used to assess the significance of
effects. Since this is a nationally significant transport infrastructure
scheme, it is not appropriate to assess against local budgets as trips
enter from and extend beyond the WCC and Hampshire boundaries.
Given that the Applicant has provided additional contextualisation against
the CBDP, it has not undertaken another contextualisation against the
local Tyndall Centre budget, nor is it a requirement to do so in the DMRB
LA 114 Climate (National Highways, 2021).

The Applicant, in response to the CEPP WR [REP4-041] and ExQ2 6.2.7
[REP5-026], contends that the Proposed Development, as a single
project for works to the strategic highway, would be highly unlikely to
undermine securing the CBDP. In addition, the undertaking of the
assessment in accordance with the IEMA guidance would not change the
conclusion that the effect would not be significant. The Applicant
therefore disagrees that the Proposed Development should be assessed
as ‘Major Adverse’ on the IEMA significance thresholds.

WCC [REP5-037] notes the recent Government announcement (20
September 2023) which delays the sale restrictions on petrol and diesel
vehicles and the transition to electric vehicles. The SDNPA response to
ExQ2 6.2.3 [REP5-035] states that the figures for GHG emissions are
only likely to increase with the Government’s recent decision to push
back the ban on the sale of new petrol and diesel cars from 2030 to
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2035. The CEPP DL5 submission [REP5-031] refers to recent updates on
the policy and legal framework including the Prime Minister’s speech on
net zero on 20 September 2023. CEPP [REP6-028] subsequently
withdrew the issue raised in [REP5-031] for the reasons set out in that
submission. The Winchester Friends of the Earth DL5 response to Q
6.2.17 [REP5-040] also refers to this update.

The Applicant responded on the matter of the Prime Minister’s
announcement to delay the sale restrictions on new petrol and diesel
vehicles to 2035 in ExQ3 6.3.7 [REP6-023]. The Applicant explains that
the GHG assessment is based on fleet projection data that pre-dates the
previous 2030 petrol and diesel car sale ban which was announced in
2020. The recent announcement is very unlikely to reduce EV uptake to
levels below the EFT projections, particularly when noting sale
restrictions on new petrol and diesel vehicles are still planned to be
phased in with a complete ban in 2035. It is considered that the GHG
assessment in ES Chapter 14 is still based on a worst-case scenario and
is not affected by the 2023 Government announcement to delay the sale
restrictions on new petrol and diesel vehicles to 2035.

The ES assessment of cumulative impact and the case of R
(Boswell) v Secretary of State for Transport [2023] EWHC 1710
(Admin)

On behalf of CEPP, Dr Boswell submits that the ES does not comply with
the EIA Regs which require that the Applicant must provide the
cumulative impacts of the project and other existing and/or approved
projects. His position is that there is no assessment of the impact of
cumulative carbon emissions in the ES [REP8-030].

The WR of CEPP [REP4-041] repeats what is stated in their RR:
“Significance of GHGs in Chapter 14 is assessed solely on “"scheme-only”
(Do Something (DS) - Do Minimum (DM)) estimates [percentage figures
in Table 14.7]. This does not comply with the EIA Regs which require
that the applicant must provide the cumulative impacts of the project
and other existing and/or approved projects”.

CEPP contend that once emissions are included from the related
cumulative land-based and road developments which the Applicant itself
has decided to include in the traffic model, the data clearly shows that
the project’s GHG emissions when viewed in the context of South-East
England do not make a meaningful contribution to the UK'’s trajectory
towards net zero.

CEPP in [REP6-028] section 2, notes that the carbon emissions from
other related and locally committed development are expressed in both
the Applicant’s DS and DM forecasts. However, these carbon emissions
are subtracted out before the significance assessment which is based
solely upon a carbon emissions figure based on the DS-DM subtraction.
CEPP [REP8-030] further explain the issues involved, and the significance
of the data lost by this subtraction procedure, and why this does not
comply with the EIA Regs. CEPP at DL8 [REP8-030] also refer to
Schedule 4 of the EIA Regs and submit that CEPP and other IPs have
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been prejudiced by the Applicant withholding of information about the
traffic model.

The same issue on three other DCO schemes was heard at the High
Court by Mrs Justice Thornton in the three Judicial Reviews pursued by
Dr Boswell in the case of R(Boswell) v Secretary of State for Transport
[2023] EWHC 1710 (Admin) on 10 and 11 May 2023. Dr Boswell
acknowledges that the judgment went against him at this stage.
However, he has appealed this judgment and the matter is due to be
heard in the Court of Appeal on 16 February 2024.

At ISH3, the Applicant in relation to the judgment of the High Court in
the Boswell case submitted that it has met the legal tests required of it
and complied with the EIA Regs [REP4-036]. The Applicant has also
responded with specific reference to that High Court case on page 23 of
its Comments on DL3 Submissions [REP4-037]. The three Judicial Review
challenges mentioned above found the DMRB LA 114 Climate (Highways
England, 2021) methodology to be acceptable given that the assessment
of GHG is not limited by a specific geographical boundary and that the UK
Carbon Budgets account for cumulative emissions from a humber of
sectors [REP4-037].

The approach taken to cumulative assessment in accordance with the
DMRB in set out in the Applicant’s response to ExQ1 6.1.6 and ExQ1
6.1.16 [REP2-051]. This includes committed development and forecast
growth within the area of the traffic model (which covered a variety of
development types). The ES Chapter 14 [REP1-005] paragraph 14.5.27
confirms that the transport model includes traffic flows generated by
other locally cumulative developments in the surrounding area. These
traffic flows have been used to calculate the DM and DS end-user
emissions. Chapter 15 Cumulative effects [APP-056] paragraphs 15.3.11
and 15.3.12 set out the GHG assessment approach to the consideration
of cumulative effects and affirms that the cumulative assessment of
different developments together with the scheme is inherent within the
GHG methodology.

In response to ExQ2 6.2.19 [REP5-026], the Applicant further explains
why it considers that the ES cumulative assessment complies with the
EIA Regs and that it was appropriate and lawful to assess the carbon
emissions of the Proposed Development against the UK’s national carbon
budgets rather than in combination with all other schemes in the UK road
programme or the local or regional area. The approach to the comparison
of the Proposed Development’s emissions to the UK carbon budgets, as
required in section 3.18 of the DMRB LA 114 Climate (Highways England,
2021), is set out in paragraph 14.5.34 in ES Chapter 14 (Climate). The
GHG assessment considers the combined impact of the different direct
and indirect sources of GHGs resulting from the Proposed Development
on the UK carbon budgets, as set out in Table 14.1 in ES Chapter 14
(Climate). The Applicant contends that the assessment therefore
inherently addresses single project cumulative effects.
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The High Court decision in the Boswell case on the A47 schemes
considered the Inspector’s assessment approach, which was that the
Applicant through the use of carbon budgets had sufficiently considered
the cumulative effects with other projects or programmes. The conclusion
of the High Court confirms that that approach to the cumulative
assessment was lawful and was not in breach of the EIA Regs. Given that
the assessment undertaken within ES Chapter 14 (Climate) follows the
same approach as the A47 road scheme’s, the Applicant submits that the
assessment for the Proposed Development appropriately considered
cumulative effects in accordance with the EIA Regs.

The ExA’s consideration of the adequacy of the ES
assessment of carbon emissions including cumulative
impact, having regard to the judgment of the High Court in
the case of R (Boswell) v Secretary of State for Transport
[2023] EWHC 1710 (Admin)

The assessment of the Proposed Development has been undertaken in
accordance with the DMRB LA 114 (National Highways, 2021)
methodology. We note that this is the same methodology that was been
utilised in those schemes previously challenged in the High Court by Dr
Boswell which have been dismissed.

The EXA agrees that the Applicant is not required to follow IEMA guidance
given that the DMRB LA 114 (National Highways, 2021) is the
appropriate standard for motorway and trunk road schemes in the UK.
Furthermore, we do not consider that additional contextualisation over
and above that provided by the Applicant is required or necessary. We
also agree that the assessment is based on a worst-case scenario and is
not affected by the 2023 Government announcement to delay the sale
restrictions on new petrol and diesel vehicles to 2035.

DMRB LA 114 Climate (Highways England, 2021), states in paragraphs
3.20 and 3.21 that “the assessment of projects on climate shall only
report significant effects where increases in GHG emissions will have a
material impact on the ability of Government to meet its carbon
reduction targets.” The Applicant has also provided a review against the
principles of IEMA guidance (IEMA, 2022), which supports the conclusion
of effects being not significant.

In using the DMRB LA 114 Climate (Highways England, 2021), the ES
Chapter 14 (Climate) concludes that the Proposed Development is not
anticipated to give rise to a significant effect on climate. We find no
reason to disagree with that conclusion which reflects the position
required by section 5.18 of the NPSNN.

During the Examination, both the Applicant and IPs have made
submissions on the relevance of recent High Court decisions in
R(Boswell) v Secretary of State for Transport [2023] EWHC 1710
(Admin) that have been made on other road schemes. These Judicial
Review challenges principally covered criticism on the approach to the
assessment of cumulative effects. The conclusion reached by the court
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was that DMRB LA 114 Climate (Highways England, 2021) is the
appropriate methodology to be used given that the assessment of GHGs
is not limited by a specific geographical boundary. Whilst we note that
that the judgment of the High Court in the Boswell case is the subject of
an outstanding challenge which will shortly be heard in the Court of
Appeal, we must apply the law as it stands, and it is not for us to
anticipate the outcome of the Court of Appeal hearing.

Paragraph 14.5.37 of ES Chapter 14 (Climate) states that the
assessment of climate impacts undertaken is inherently cumulative. This
is as a result of: the inclusion of the Proposed Development and other
locally committed transport schemes and developments within the traffic
model on which the road user carbon emissions calculations are based;
the fact that national carbon budgets themselves are cumulative since
they address carbon emissions from a wide variety of sources across the
different sectors of the economy; and the assessment providing for an
overall change in emissions as a result of the Proposed Development
which can be set against and in the context of the UK carbon budgets.

The EIA Regs do not specify a methodology for assessment of cumulative
effects, just that an ES must report on the ‘likely significant effects’ of a
development on the environment, including cumulative effects arising
from other ‘existing or approved’ development. We are content that the
ES assessment has done just that in a satisfactory manner. We agree
with the Applicant that the transport model study area is entirely
reasonable and corresponds to accepted practice in EIA assessments for
such development.

The ExA concludes that the DMRB LA 114 Climate (Highways England,
2021) methodology is acceptable and satisfactory for the assessment of
cumulative impact in this case and that the ES assessment complies with
the EIA Regs and is lawful. We are satisfied that the ES cumulative
assessment has been appropriately undertaken and can safely be relied
upon and that the Applicant has met the legal tests required of it.

The effects of the Proposed Development on climate change
during construction and operation with particular regard to
carbon emissions

The security of carbon budgets

The CEPP post hearing submissions [REP4-042] section 5.3 'Significance
assessment and decision making by the SoS’ state that the SoST has
always made DCO road decisions on the assumption that net zero, and/
or previous climate budgets and targets, is going to be delivered. Dr
Boswell’s position on behalf of CEPP is that it is no longer credible, to rely
upon the delivery of net zero (and the CBDP).

CEPP submit that it is clear from the ES using the Applicant’s own data
that the Proposed Development would create additional, and very
significant, carbon emissions. Their position is that the NZS, the CBDP
and the UK carbon budgets are not secured. Further it is contested in the
High Court that there has been no adequate or lawful risk assessment of
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the policy delivery of the CBDP. They contend that in this situation, any
additional emissions from new infrastructure, such as the construction
and operation emissions of the M3 J9 scheme, would have a material
impact on the ability of Government to meet its carbon reduction targets
which is itself dependent on policy delivery of the CBDP.

The Applicant’s response to ExQ2 6.2.17 summarises Dr Boswell’s
submissions at [REP4-042], section 5.3. The Applicant states: “the
question of what reliance that can be made by the Secretary of State on
the deliverability of national net zero targets which the Government has
a legal duty to deliver is a matter primarily for the Secretary of State”.

In reply, CEPP submit that there is clear evidence that the delivery of the
carbon budgets and targets “is not secure”. This comes from CCC
Progress Report 2023 and the CBDP itself. It is also clearly evidenced
that: “the assumption that Net Zero, and/or previous climate budgets
and targets, and the nationally determined contribution is going to be
delivered”, is not safe. However, CEPP agree that these are matters for
the SoST and their decision-making process [REP6-028].

The CCC 2023 Progress Report

As to the weight to be attached to the CCC 2023 Progress Report to
Parliament, the CEPP DL5 submission [REP5-031] section 3.2, paragraph
19, submits that significant material weight should be given to that
report by the SoST in reaching a reasoned conclusion on the Proposed
Development and with respect to s104 PA2008 and that: “It would be
wrong, and challengeable, for the SoS to dismiss the CCC’s advice in its
report as less than significant material weight”.

WCC's response to ExQ2 6.2.9 (iii) [REP5-037] in relation to NPSNN,
paragraph 5.18, refers to the recommendation R2023-148 of the CCC
2023 Report as being evidence that the CCC is concerned about the
impact of national road schemes in generating future road traffic growth
and demonstrates the impact that this and other schemes have in
pushing the UK over its Carbon Budgets.

The Applicant’s response to ExQ3 6.3.4 acknowledges that the CCC 2023
Report recommends that the Government undertakes a strategic review
of road building projects against its environmental goals. The Report
recommends that following the review, the Government should develop
conditions that can be taken forward into the RIS3 process. The
recommendation does not require road building to be put on hold. The
M3 J9 Scheme is part of RIS2, not RIS3. The CCC 2023 Report does not
change the adopted policy or legal framework for the Proposed
Development. The Applicant’s position therefore remains that the
Proposed Development’'s GHG emissions have been assessed following
the DMRB LA 114 Climate (National Highways, 2021) from which the
conclusion is that it would not have a material impact on the ability of
Government to meet its carbon reduction targets.

The Applicant also comments that the CCC’s June 2023 advice to
Parliament states that it has less confidence in medium-term targets
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being met compared to a year ago, but it does not suggest that net zero
will not be achieved, nor does it advise that any development would
undermine securing the CBDP. The Applicant considers that the Proposed
Development, as a single project for works to the strategic highway,
would be highly unlikely to undermine securing the CBDP.

In response to ExQ3 6.3.13, the Applicant draws attention to the full
quote of Holgate J in R (Friends of the Earth and others) v Secretary of
State for Business, Energy and Industrial Strategy [2022] EWHC 1841
which is reproduced in CEPP’s submission [REP5-031] at paragraph 18.
The Applicant does not consider that this judgment introduces a legal
basis on which significant material weight should be attached to any
report made by the CCC. It only demonstrates the weight given to the
CCC advice in respect of the challenge to the NZS in that case. It does
not create a precedent for attaching significant material weight to the
2023 Progress Report.

The CCC's role is to report progress, advise, and make recommendations
to the Government on meeting its carbon emissions targets across all
sectors, ultimately aiding the Government to take action should concerns
on progress against the net zero target arise. The Applicant is entitled to
proceed on the basis that the Government will respond to the CCC’s
Progress Report and will continue to meet its legal obligations that it has
set and will continue to set itself. The degree of weight to be attached to
the findings of the CCC is a matter for the decision-maker. The Applicant
submits that there is no policy or legal position which determines that
significant material weight should be attached.

Furthermore, the Applicant considers limited weight should be given to
the CCC Progress Report because it does not specifically relate to the
consideration of s104 PA2008 as set out in ExQ2 6.2.17 [REP5-026]. The
Applicant does not consider that the question over whether the carbon
budgets are secured would impact s104. As Dr Boswell’s submission
suggests, the question over whether the budgets are secured only results
in a conclusion that the delivery of the 2030 Nationally Determined
Contribution (NDC) or 6th carbon budget may or may not be achieved.
This uncertainty does not create a certainty that there is a breach in
international obligations, statutory duty or other law, meaning that the
circumstances of sections 104(4)-(6) are not met. The difficulties in
meeting carbon budgets, or in this case, the relative risk of the CBDP is
matter for the SoST to take into account.

Contextualisation with sectoral reduction strategies and breach
of statutory duty

The Applicant has provided a contextualisation of the Proposed
Development’s emissions against the residual emissions projections given
in the CBDP and noted the limitations and assumptions associated with
compiling these projections in Appendix A to Applicant’s Comments on
DL3 submissions [REP4-037]. These residual emissions, as CEPP state,
form part of the sectoral reduction strategies that were advised by IEMA
to be included in GHG assessments.

M3 Junction 9 Improvements - TR010055
REPORT TO THE SECRETARY OF STATE FOR TRANSPORT: 16 February 2024 90


https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000876-Climate%20Emergency%20Policy%20and%20Planning%20(CEPP)%20-%20Responses%20to%20ExQ2%20(if%20issued)%20.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000906-M3J9_8.17%20Applicant%20Response%20to%20the%20Examining%20Authority%E2%80%99s%20Second%20Written%20Questions%20(ExQ2).pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000866-M3J9_8.16_Applicant%20Comments%20on%20Deadline%203%20Submissions.pdf

3.7.75.

3.7.76.

3.7.77.

3.7.78.

3.7.79.

The Applicant in response to ExQ3 6.3.18 [REP6-023] and CEPP’s stance
that the contextualisation provided by the Applicant to date is insufficient
due the assumptions inherent to it, contends that it is not under a duty
to contextualise the Proposed Development against the carbon reduction
strategies based on assumptions that sectoral residual emissions will not
be met. Neither is the SoST under a duty to determine the application
using said contextualisation. CEPP point to the fact that IEMA advise that
context should be provided with sectoral reduction strategies, paragraph
32 of its submission [REP5-031] goes on to state: “a second vital part of
the contextualisation must involve explicitly evaluating the M3 J9 with
the risks to those sectors as assessed by the CCC in its progress report
and by the CBDP Risk Tables held by the Government”.

The Applicant submits that the position regarding evaluation of risk is not
expressed in the IEMA guidance referenced by CEPP and this is an
opinion of CEPP, not a legal requirement. As CEPP state, the risk tables
are not available to the Applicant on the basis that they have not been
published by the Government. CEPP has not produced these and is
apparently relying on disclosure through separate legal processes to
assert that these tables exist. The Applicant notes that even if IEMA did
also advise that any contextualisation should take account of delivery
risk, that the Applicant is not under an automatic duty to comply with
IEMA guidance, and the SoST is not under an automatic statutory duty to
comply with independent advice meaning that failure to do so would not
create an interaction with s104(5) PA 2008.

Failure to give an adequately reasoned conclusion

CEPP [REP5-031] also submit that a failure to address whether the
emissions from the scheme would fit reasonably within the relevant
sectoral reduction strategies in the CBDP would amount to a breach of
statutory duty under s104(5), or alternatively a failure to give an
adequately ‘reasoned conclusion’ under regulation 21 of the EIA Regs,
and/or a breach of the public law duty to give reasons.

The Applicant’s response to ExQ3 6.3.18 also provides a detailed
explanation on the submissions made by CEPP at DL5 as to whether the
latest evidence and risk analysis of the CBDP is required to make a
reasoned conclusion on whether approving the Proposed Development
would lead to a breach of international obligations, statutory duty or be
unlawful.

Regulation 21 of the EIA Regs states that when deciding whether to
make an order granting development consent for EIA development the
SoS must reach a “reasoned conclusion” on the significant effects of the
proposed development on the environment, taking into account the
examination of the environmental information provided. The reasoned
conclusion must be up to date at the time that the decision as to whether
the order is to be granted is taken, and that conclusion shall be taken to
be up to date if, in the opinion of the SoS, it addresses the significant
effects of the proposed development on the environment that are likely
to arise as a result of the development described in the application. The
case of R (on the application of Suffolk Energy Action Solutions SPV
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Limited) v Secretary of State for Business Energy and Industrial Strategy
[2023] EWHC 1796 (Admin) considered Regulation 21 and its context in
the 2017 Regulations. The relevant section of the judgment is at
paragraphs 52-69.

The Applicant’s position is that it has not failed to address whether
emissions from the Proposed Development fits reasonably within the
relevant sectoral reduction strategies in the CBDP. Therefore, the SoST
would not fail to give a reasoned conclusion based on the information
before them. Incorporating the objections of CEPP, that the
contextualisation provided is not sufficient due to the assumptions
inherent in it which do not account for the risk of delivery of the carbon
targets; the Applicant’s position would be that even if it were able to
provide additional environmental information which incorporated some
element of ‘delivery risk’, this would not alter the conclusions of the
environment information on the significant effects of the Proposed
Development.

As the conclusions of the environmental information would not change,
the suggestions made by CEPP do not impact the reasoned conclusion
under Regulation 21. However, the adequacy of the information provided
is @ matter for the SoST (subject to Wednesbury unreasonableness).
Given the information requested by CEPP would not alter the conclusions
of the ES, the Applicant cannot see a reason how the SoST could be said
to be acting irrationally if a decision was made without the said
information.

Public law duty to give reasons

The Applicant’s response to ExQ3 6.3.18 states that this public law duty
to give reasons has been summarised effectively in South Bucks District
Council and another v Porter (No.2) [2004] 4 All ER 775 with paragraph
36 being the principal paragraph on the issue. The duty to give reasons
is certainly a matter for consideration by the SoST, and in consideration
of this duty the SoST should consider whether explanation of the
treatment of IEMA requirements and delivery risk is necessary when
providing an adequately reasoned decision.

The case of R (on the application of Transport Action Network
Limited) v Secretary of State [2021] EWHC 2095 (Admin)

The Applicant’s response to ExQ2 6.2.27 comments on the relevance to
this Examination of the ‘security’ of carbon budgets. The Applicant refers
to the case of R (on the application of Transport Action Network Limited)
v Secretary of State [2021] EWHC 2095 (Admin), which involved a claim
which related to the SoS’s decision to designate RIS2. It was argued that
the SoS was obliged to take into account a quantified assessment of the
emissions from the programme in RIS2 and to consider their impact on
the ability of the UK to meet the net zero target in 2050 and the carbon
budgets running to 2032.

In arguing this, the claimants referred to the likelihood that the UK will
fail to meet carbon budgets four and five as being a material
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consideration for the SoS to take into account. This claim was defended
on the basis that SoS had knowledge of the relevant policy. It was held
that the SoS would have known the difficulties faced by the UK in
meeting carbon budgets four and five and was able to assess this as part
of his decision. The Applicant submits that the same logic would apply to
any decision taken by the SoS on the Proposed Development’s impact on
the carbon budgets.

CEPP in response on the relevance of ‘security’ of carbon budgets,
submits that the application of the same logic as in the R (on the
application of Transport Action Network Limited) v Secretary of State
[2021] EWHC 2095 (Admin) decision assists their case. For the Proposed
Development, the SoS does know the risk framework for the delivery of
the CBDP and the carbon budgets and targets, and the breaches CEPP
has identified. CEPP’s point is that as the SoS does know this, and it has
been presented to them in the CEPP submissions, in the CCC report, in
the CBDP itself and its Risk Tables, then the SoS must make a reasoned
decision based on all that information.

The case of R (Friends of the Earth) v Secretary of State for
Business Energy and Industrial Strategy [2022] EWHC 1841
(Admin)

The Post Hearing submission of Winchester Action on Climate Crisis
[REP4-049] at page 13 submits that the project would fail the risk
assessment test posed by the judgement in R (Friends of the Earth) v
Secretary of State for Business Energy and Industrial Strategy [2022]
EWHC 1841 (Admin).

The CEPP DL5 submission [REP5-031] indicates that the Friends of the
Earth, Client Earth and Good Law Project, have been given permission to
go to a full Judicial Review hearing in the High Court for the second time
in under two years because of: “the Government'’s failure to include a
proper assessment of the delivery risks associated with the policies and
proposals in the Carbon Budget Delivery Plan”.

In response to ExQ2 6.2.15 the Applicant states that the judgment in
that case relates to the Government’s 2021 Net Zero Growth Plan
particularly in relation to the publishing of the NZS. The October 2021,
NZS was laid before Parliament under s14 Climate Change Act 2008 as a
report and followed the SoS setting the 6th carbon budget under the Act
for the period 2033-2037. The NZS included the government’s proposals
to meet carbon budgets under the CCA, to achieve its NDC under the
Paris agreement and outlined the government’s decarbonisation policies.

The case was based on a series of grounds relating to breach of sections
13 (Duty to prepare proposals and policies for meeting carbon budgets)
and 14 (Duty to report on proposals and policies for meeting carbon
budgets) of the CCA and that the NZS was not compatible with the
Human Rights Act 1998 (Articles 2, 8 and 14 European Convention on
Human Rights (ECHR)), meaning that carbon budgets could not be met
under the CCA. Whilst the Court found that the NZS had been unlawfully
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adopted, it should be highlighted that the Court was not asked to
consider the merits of the NZS, or any individual merits of that strategy.

The case concerned the adequacy of the information before the SoS and
the subsequent effect of that information on the strategy as a whole. The
Government has since published an updated 2023 Net Zero Growth Plan.
It is noted that Friends of the Earth have again filed for judicial review of
the 2023 Net Zero Growth Plan however, without knowledge of the detail
of that application or foresight as to the outcome of that legal process
the Applicant must proceed on the basis that the 2023 Net Zero Growth
Plan is legally binding. The key paragraphs of this judgment are 16, 20,
22, 194, 196-7, 204, 206-217, 230, 223, 230-242, 248-260 and 275.
The assessments applied in that case related to the 2021 Net Zero
Growth Plan and did not create a test for individual projects or schemes.
The Applicant does not consider those assessments to be applicable to
the Proposed Development.

The application of s104 PA2008

Since the application has an applicable NPS, s104 PA2008 applies to the
decision making. This states that the SoS must decide an application in

accordance with the relevant NPSs except to the extent s/he is satisfied
that to do so would:

¢ l|ead to the UK being in breach of its international obligations
(s104(4));

e be in breach of any statutory duty (s104(5));
e be unlawful (s104(6));

e result in adverse impacts from the development outweighing the
benefits (s104(7));

e or be contrary to regulations about how its decisions are to be taken
(s104(8)).

CEPP’s WR [REP4-041] in relation to the CCC Report (June 2023) notes
that, in the CBDP, there is a shortfall on the emissions reductions
required to meet the UK 6th carbon budget (6CB) and UK’s NDC for
2030, an international obligation under the Paris agreement.

CEPP submit that a failure to address whether the emissions from the M3
J9 scheme fits reasonably within the CBDP and its risk framework, and
give reasons, would amount to a breach of statutory duty under s104(4),
s104(5) or s104(6); alternatively a failure to give an adequately
‘reasoned conclusion’ under regulation 21 of the EIA Regs, including in
respect of the up-to-date position and/or a breach of the public law duty
to give reason [REP6-028].

The CEPP WR section 10 ‘Comments on Decision-making for M3 ]9’
headed ‘Considerations that must be before the Secretary of State’ lists
points A to M for such consideration. Points H to M relate to the
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application of s104 PA2008. The specific points made at I, K and M are as
follows:

Point I: s104(4) PA2008 - The Proposed Development is likely to make
the shortfall on the NDC worse. Since CBDP contains no fit for purpose
risk assessment, the Applicant can provide no evidence that the Proposed
Development can be built whilst securing the 2030 NDC. Therefore, the
Proposed Development risks the UK being in breach of its international
obligations, and the SoST cannot have any legal certainty that approving
the Proposed Development would not lead to the UK being in breach of
its international obligations.

Point K: s104(5) PA2008 - the statutory duty to deliver the 5th and 6th
carbon budgets depend upon the successful delivery of the CBDP. By
adding new construction and operation emissions to the vital 5th and 6th
carbon budget periods the Proposed Development risks the UK being in
breach of the Climate Change Act 2008 and the SoST being in breach of
his/her statutory duty. The SoST cannot have any legal certainty that
approving the Proposed Development would not lead to him/her being in
breach of a statutory duty.

Point M: s104(6) PA2008 - the legal requirement to deliver the 5th and
6th carbon budgets under the Climate Change Act 2008 depend upon the
successful delivery of the CBDP. The Proposed Development risks the UK
being in breach of the Climate Change Act 2008, and the SoST being in
breach of the law. The SoST cannot have any legal certainty that
approving the Proposed Development would not lead to him/her being in
breach of the law.

In response to ExQ2 6.2.17 [REP5-026] the Applicant has commented on
the relevance of s104 and Dr Boswell’s suggestion that various
subsections are potentially engaged. The Applicant submits that this is a
similar argument to that used in R (on the application of Save
Stonehenge World Heritage Site Limited) v Secretary of State for
Transport [2021] EWHC 2161 (Admin). That case found that s104(4)
does not operate to incorporate international obligations in domestic law.
Instead, it operates to permit the discretion of a SoS so that where
making a decision pursuant to a NPS would result in a breach of an
international obligation, the SoS is no longer obligated to take a relevant
NPS into account. Therefore, the extent of the impact of breaching an
international obligation under s104 extends to permitting the exercise of
discretion as to whether or not to continue to decide an application in
accordance with paragraphs 5.17 and 5.18 of the NPSNN. This would
apply equally to s104(5) and 104(6) as it does s104(4).

The Applicant does not consider that the question over whether the
carbon budgets are secured would impact s104. The question over
whether the budgets are secured only results in a conclusion that the
delivery of the 2030 NDC or 6th carbon budget may or may not be
achieved. This uncertainty does not create a certainty that there is a
breach in international obligations, statutory duty or other law, meaning
that the circumstances of s104(4)-(6) are not met.
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The Applicant’s position is that the context of the carbon emissions of the
Proposed Development must be assessed in accordance with the overall
UK carbon budgets. This is set out in R (on the application of Transport
Action Network Limited) v Secretary of State [2021] EWHC 2095
(Admin), and in particular, Goesa Ltd, R (On the Application Of) v
Eastleigh Borough Council [2022] EWHC 1221 (Admin).

CEPP’s DL6 response to the Applicant’s position that it does not consider
that the issue of whether the carbon budgets are secured would impact
s104, is that on the evidence known today, and which would be before
the SoST, the Government’s CBDP says that (i) there is a missing 8% of
emissions reductions required for the NDC in the year 2030, and (ii)
there is the whole economy shortfall of 32 MtCO2e over the 5-year 6th
carbon budget. Therefore, two conditions which each engage s104
already exist.

The reliance to be placed on the NPSNN

As indicated above, CEPP’s position is that the delivery of the carbon
budgets and targets is not secure. Therefore, the assumption that net
zero, and/ or previous climate budgets and targets, and the NDC is going
to be delivered, is not safe. The assumption, which is built into paragraph
5.17 of the NPSNN, is out of date as it was written prior to the net zero
target, the NZS and the CBDP stating that the statutory plan required by
the Climate Change Act is now the CBDP. Given this, CEPP contend that
the SoST cannot depend upon paragraph 5.17 NPSNN without knowledge
of the current policy and legal framework and its shortcomings with
respect to security of policy delivery.

The Applicant in response to ExQ2 6.2.17 disagrees and submits that the
wording of the NPSNN continues to be applicable after the adoption of
the net zero target. A review of the NPSNN has been carried out and a
new draft NPSNN is currently in consultation. This was in part due to
change in climate policy: R (on the application of Transport Action
Network Ltd) v Secretary of State for Transport [2022] EWHC 503
(Admin) in which Chamberlain J on 9 March 2022 summarised the need
of the review for the NPSNN which had been identified as needing a
review since the adoption of the net zero target.

Chamberlain ] stated that as part of the review the SoS had not revised
or suspended any part of the NPSNN. Chamberlain J rejected in the
judicial review the claim that the SoS was wrong not to suspend the
NPSNN in light of changes to carbon policy. He noted that reference to
the carbon budgets and targets that were in place at the time the NPSNN
was designated cannot be read as directing inspectors to assess carbon
impacts against out-of-date budgets as inspectors cannot be required to
ignore a change in the law.

CEPP submit that as regards the assumption which is built into paragraph
5.17 of the NPSNN being out of date, the Transport Committee report on
the draft NNPSNN clearly identified the current NPSNN, and paragraph
5.17, as being “out of date.” The Transport Committee recommended
that the draft NPSNN should be amended to provide a definition of, and
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clear and comprehensive guidance on residual GHG emissions and
additional emissions from schemes.

The Applicant submits that paragraph 5.17 needs to be read with recent
carbon targets and policy which will include the CBDP. The NPSNN
remains the basis for decision making in the NSIP process as a
designated NPS under s104 PA2008. The draft NPSNN will constitute a
relevant planning consideration but cannot be taken to be the relevant
policy against which the Proposed Development should be judged.

Nevertheless, in response to ExQ2 6.2.18, the Applicant points out that
paragraph 5.17 of the NPSNN is consistent with the draft NPSNN (2023)
paragraph 5.35. In addition, the draft NPSNN (2023) paragraph 5.37
states that “approval of schemes with residual carbon emissions is
allowable and can be consistent with meeting carbon budgets, net zero
and the UK’s Nationally Determined Contribution”.

The application of NPSNN paragraphs 5.17 and 5.18

The CEPP ISH3 Post Hearing submissions [REP4-042] section 5.3 includes
criticism of the NPSNN paragraph 5.17 assumption that it is very unlikely
that the impact of a road project will, in isolation, affect the ability of
Government to meet its carbon reduction plan targets, given that the
NNNPS pre-dates the NZS and the CBDP by seven years and nine years
respectively.

The Applicant’s response to ExQ2 6.2.17 points out that NPSNN does not
introduce a test for considering the ‘security’ of meeting the relevant
targets. There is no requirement to assess whether budgets are “secure”
before being able to assess the significance of a scheme against those
budgets. The NPSNN states that any road project will in isolation be very
unlikely to affect the ability of the Government to meet the relevant
targets. The reason for this is because the Government has a “credible
plan for meeting carbon budgets” and the Government is “/egally
required to meet this plan”.

The Applicant submits that it is only those road projects that have
significant carbon emissions that would have a material impact on the
ability of Government to meet its carbon reduction targets which would
contribute to being a relevant consideration to weigh in the planning
balance. As such, the NPSNN anticipates the argument that has been
made by Dr Boswell on behalf of CEPP; by explicitly confirming that the
Government is legally required to meet its obligations within the national
carbon reduction strategy.

Whether the Proposed Development would have significant
impacts on the ability of the Government to meet its carbon
reduction targets

Dr Boswell’s WR in his Post Hearing submissions [REP4-041], paragraph
142 concludes that any additional emissions from new infrastructure,
such as the construction and operation emissions of the M3 ]9 scheme,
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would have a material impact on the ability of Government to meet its
carbon reduction targets.

Winchester Action on Climate Crisis [REP2-082] calculate that the
Applicant’s estimate of increased emissions is too high when compared
with the government’s carbon reduction plans for 2027 and 2042. They
submit that once full account has been taken of the emissions target
reductions set out in the Road to Net Zero, it is clear the calculated
increase in emissions caused by the Proposed Development would
undermine the Road to Net Zero. It is too far outside the default
tolerance suggested in the NPSNN.

The Applicant’s response to ExQ2 6.2.17 notes that the 2050 Net Zero
target, and thereby the carbon budgets, are legal obligations to be met
under the Climate Change Act 2008. The way in which the Government is
and will plan to deliver the carbon budget will continue to be amended
and adapted over the next few decades. Given that a legally binding
commitment has been made towards net zero and carbon budgets have
been adopted within the UK’s legal framework. In addition, the CCC has
recently provided up-to date recommendations to Government in its June
2023 report on what actions are required. The Applicant notes that whilst
the CCC (in its June 2023 report) cited that it had decreased confidence
compared to a year ago that medium-term targets would be met, it did
not assert that net zero would not be achieved, nor that the consenting
and delivery of road programmes should halt.

The ExA’s consideration of the effects of the Proposed
Development on climate change during construction and
operation with particular regard to carbon emissions

The position of CEPP is that there is clear evidence from the CCC
Progress Report 2023 and the CBDP that the delivery of the carbon
budgets and targets is not secure and that the assumption that net zero,
and/ or previous climate budgets and targets, and the NDC is going to be
delivered, is not safe. However, both the Applicant and CEPP agree that
the question of what reliance can be made by the SoS on the
deliverability of national net zero targets which the Government has a
legal duty to deliver is a matter primarily for the SoST and their decision-
making process. We also agree that this is self-evidently the position.

As regards the CCC 2023 Report to Parliament, whilst it recommends
that the Government undertakes a strategic review of road building
projects against its environmental goals, it does not require road building
to be put on hold. The Proposed Development is already part of RIS2 and
the CCC 2023 Report does not change the adopted policy or legal
framework against which it falls to be considered. We concur with the
Applicant that the Proposed Development, as a single project for
improvement works to the strategic highway, would be highly unlikely to
undermine securing the CBDP.

We have already concluded that the DMRB LA 114 Climate (Highways
England, 2021) is the appropriate methodology to be used in this case.
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We do not consider that the Applicant is under a duty to contextualise
the Proposed Development against the carbon reduction strategies based
on assumptions that sectoral residual emissions will not be met. The
position regarding evaluation of risk is not expressed in the IEMA
guidance referenced by CEPP. In any event, the Applicant is not under a
duty to comply with IEMA guidance. We do not consider that failure to do
so on the part of the SoST would create an interaction with s104(5)
PA2008.

We do not believe that the “latest evidence and risk analysis of the
CBDP” is required to make a reasoned conclusion on whether approving
the Proposed Development would lead to a breach of international
obligations, statutory duty or be unlawful and thus engage s104(4), (5)
or (6) PA2008. We disagree with the stance of CEPP on this point for the
reasons provided by the Applicant in response to ExQ3 6.3.18. We are
satisfied that the Applicant has complied with Regulation 21 of the EIA
Regs and provided a “reasoned conclusion” on the significant effects of
the Proposed Development on the environment.

We have considered the CCC report to Parliament (June 2023), and the
criticisms made of the NPSNN by IPs. However, we believe that the
application should continue to be considered and determined in
accordance with the NPSNN as existing Government policy in the form of
a designated NPS under s104 PA2008. We have set out above in Section
3.2 of this Report the relevance and weight we consider should be
attributed to the draft NPSNN.

The obligation to carry out an assessment of the likely significant effects
of the Proposed Development on GHG emissions is derived from the EIA
Regs. In accordance with NPSNN paragraph 5.17, the Applicant has
provided evidence of the carbon impact of the project and an assessment
against the Government’s carbon budgets. In carrying out its
assessment, the Applicant has had regard to the applicable law and
policy tests, including under the Climate Change Act 2008, the PA2008
and the NPSNN, as well as DMRB LA 114 (Highways England, 2021).

We have had regard to the issues raised by IPs on the need to consider
the risk to delivery of the Carbon Budgets, which the Government has a
legal duty to deliver, in the context of the legal challenge to the CBDP.
We note that the assessments applied in the case of R (Friends of the
Earth) v Secretary of State for Business Energy and Industrial Strategy
[2022] EWHC 1841 (Admin) related to the 2021 Net Zero Growth Plan.
We concur with the Applicant that those assessments are not directly
applicable to the Proposed Development.

We also agree that the case of R (Friends of the Earth and others) v
Secretary of State for Business, Energy and Industrial Strategy [2022]
EWHC 1841 does not create a precedent for attaching significant material
weight to the 2023 Progress Report. The degree of weight to be attached
to the findings of the CCC is a matter for the decision-maker. Whilst the
CCC Progress Report is clearly a highly relevant and material
consideration in this case, the difficulties in meeting carbon budgets, or
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the relative risk of the CBDP is a matter for the SoST to take into
account.

Existing legislation commits to net zero by 2050 with legally binding
carbon budgets set in accordance with legislation. The 2050 net zero
target, and thereby the Carbon Budgets, are legal obligations to be met
under the Climate Change Act 2008. The way in which the Government
plans to deliver the Carbon Budget will no doubt continue to be amended
and adapted over the next few decades. We concur that it is not for the
Applicant to hypothesise on whether the Government will be able to meet
its legal commitments to net zero and deliver on the nationally set
carbon budgets. The Applicant is entitled to proceed on the basis that the
Government will respond to that and will continue to meet its legal
obligations that it has set and will continue to set itself.

The Applicant has provided a contextualisation of the Proposed
Development’s emissions against relevant UK carbon budgets in Table
14.7 of ES Chapter 14: Climate [REP1-006]. The ES finds that the
Proposed Development is expected to contribute approximately 0.002%
of the UK’s 4th carbon budget and 0.001% of the 5th carbon budget and
0.002% of the 6th carbon budget. This represents a small increase in the
magnitude of emissions from the Proposed Development. On that basis,
it is not anticipated to give rise to a significant effect on climate, in line
with the position set out within the DMRB LA 114 Climate (Highways
England, 2021).

We conclude that a robust and comprehensive ES assessment has been
undertaken of the impact of the Proposed Development on climate in
accordance with the DMRB LA 114 Climate (Highways England, 2021)
and the NPSNN. This assessment has shown that the increase in carbon
emissions resulting from the Proposed Development would not be so
significant that, in isolation, it would have a material impact on the ability
of Government to meet its carbon reduction targets and would meet the
NPSNN paragraph 5.18 test.

The effectiveness of the proposed mitigation measures and
whether any additional mitigation/ offsetting measures are
required

Additional mitigation/ offsetting measures

WCC declared a Climate Emergency in 2019. They aim to cut the
Council’s own emissions to net zero by 2024, and for the whole district’s
emissions to be carbon neutral by 2030. WCC submits that the Proposed
Development must be designed to be carbon neutral as a minimum to
meet both the Council’s policies and also those of the Climate Change Act
2008.

The SoCG [REP8-018] between WCC and the Applicant records the WCC
position as being that the increase in emissions resulting from the
Proposed Development of 160,624,500 tCOze over the sixty-year lifespan
of the Proposed Development would be significant. At section 10.6 of the
SoCG they suggest that one means of mitigation would be to provide the
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council with Carbon Offsetting Funds that could reduce emissions by the
annual emission

WCC'’s response to ExQ2 6.2.8 [REP5-037] lists additional mitigation
measures that are sought including: the creation of a Carbon Fund,
consideration of lower speed limits through the zone to lower traffic
emissions, consideration of additional design elements to support the
Government’s Net Zero Growth for Transport such as a compound to be
‘design ready’ for a hydrogen fuelling hub or EV charging zone for HGVs/
coaches/ cars post construction, a contribution towards cycle routes in
the area, tree planting or the purchase of Carbon Credits that would
cover the increase in emissions generated by the scheme.

These are also referred to in the WCC response to ExQ2 6.2.10 which
provides figures for both construction and operation derived from the UK
ETS (UK Emissions Trading Scheme). The WCC response to ExQ3 6.3.5
confirms that the concept of the creation of a Carbon Offset Fund to lock
in carbon reductions from local projects would seem to fulfil the offsetting
requirement over both the construction and operational phases of the
junction upgrade and a suggested level of income has been put forward
in alignment with UK ETS (UK Emissions Trading Scheme).

The Applicant’s response to RR-102b [REP1-031] sets out why offsetting
is not required. The Applicant submits that the mitigation proposed is
adequate such that the carbon emissions would not be unnecessarily
high, and that all reasonable steps to mitigate carbon emissions have
been taken consistent with NPSNN paragraph 5.19. The Applicant also
points out that there is no legal requirement for road transport or the
Proposed Development to become net zero nor is there any policy in
place that requires schemes to offset residual GHG emissions. The carbon
reduction hierarchy, as defined in paragraph 3.22.1 in the DMRB, has
been applied to mitigate the Proposed Development’s GHG emissions.
The carbon hierarchy sets out that measures to avoid/prevent and
reduce emissions should be implemented prior to remediation or
offsetting.

In response to ExQ2 6.2.22 and ExQ3 6.3.2 the Applicant explains
further why it does not consider that additional mitigation measures are
required and why it does not agree to the provision of additional
mitigation in the form of a Carbon Fund or a hydrogen fuelling hub.

The requirement of NPSNN, paragraph 5.19, is for the Applicant to
provide “evidence of appropriate mitigation measures (incorporating
engineering plans on configuration and layout, and use of materials) in
both design and construction”. The Applicant’s evidence on this has been
provided in ES Chapter 14 (Climate) which sets out the mitigation
measures and the use of the DMRB LA 114 Climate (National Highways,
2021) carbon mitigation hierarchy (avoid/prevent, reduce, remediate) to
prevent emissions from being unnecessarily high.

In response to ExQ3 6.3.1, the Applicant has provided a list which

summarises all climate mitigation measures which are included in various

M3 Junction 9 Improvements - TR010055
REPORT TO THE SECRETARY OF STATE FOR TRANSPORT: 16 February 2024 101


https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000873-Winchester%20City%20Council%20-%20Responses%20to%20any%20further%20information%20requested%20by%20the%20ExA%20for%20this%20deadline.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000580-M3%20J9_8.2_Applicant%20responses%20to%20Relevant%20Representations_Deadline%201.pdf

3.7.133.

3.7.134.
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submission documents. The Applicant has also provided responses on the
quantification of mitigation measures in ExQ1 6.1.10 [REP2-051] and RR-
102b in Applicant Responses to RRs [REP1-031].

The WCC Carbon Neutrality Action Plan

WCC [REP5-037] also refers to the CNAP which the Applicant has
discounted as motorway emissions are excluded from the Council’s Action
Plan. WCC states that the reason for this exclusion is because motorway
emissions are beyond the scope of the Council’s control and motorways
are national infrastructure which require a national response. WCC
submits that the NSIP process is part of that national response referred
to in the CNAP and disagrees that the overall aims of the CNAP should be
discounted. That position is also supported by the Winchester Friends of
the Earth response to ExQ2 6.2.4 [REP5-040].

The Applicant’s response to ExQ3 6.3.9 states that if it is accepted by
WCC that carbon emissions arising from motorway schemes that are
defined as NSIPs require a national response, then it follows that the
emissions are to be managed by Government-led national targets and
policies. In this case the NPSNN is the relevant policy document as
defined in s104(2)(a) PA2008, and the emissions targets are those
determined by the UK carbon budgets.

The Applicant points out that the Climate Change Act 2008 does not
impose a legal duty to set carbon budgets at a smaller scale than the
national level, including the local authority level. The impact assessment
has therefore only been undertaken against national level carbon budgets
which reflect existing Government policy to reach net zero by 2050 and
an analysis against a sector or local 2030 target has not been undertaken
in accordance with the DMRB LA 114 Climate (National Highways, 2021)
and the NPSNN.

The aims and objectives of the CNAP are focused on local measures to
reduce carbon emissions that are within the ambit of WCC and as such it
is not the appropriate policy document for assessing or managing carbon
emissions of the motorway. To reduce all carbon emissions within the
district of Winchester would be inappropriate in the context of NSIPs for
which there is specific national policy, guidance, and case law, relating to
the control of carbon emissions. It is for these reasons that the
Applicant’s position remains that it is of limited weight in the
determination of the application with respect to s104(2)(d) PA2008. At
ISH3, the Applicant also confirmed that it had given limited weight to
Policy DS1 in the Winchester Local Plan.

The ExA’s consideration of the effectiveness of the proposed
mitigation measures

In relation to the first part of NPSNN paragraph 5.19, the ExA is satisfied
that the Applicant has presented evidence of appropriate mitigation in
both design and construction and how it would be secured within the
dDCO.
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3.7.141.

3.7.142.

3.7.143.

ES Chapter 14 (Climate) sets out the proposed mitigation measures
including design efficiencies, selection of materials that have lower
embodied carbon emissions, facilitating active and sustainable travel and
tree planting and through the use of the DMRB LA 114 Climate (2021)
carbon mitigation hierarchy (avoid/ prevent, reduce, remediate) to
prevent emissions from being unnecessarily high. It is also outlined in
the Applicant’s response to ExQ3 6.3.1 which summarises all Climate
mitigation measures which are included in various submission documents
and the mechanism whereby they would be secured.

Turning now to the effectiveness of such mitigation measures, as set out
in response to ExQ3 6.3.2 and at ISH3, item 3(ii) [REP4-036], the
Applicant’s position remains that the mitigation proposed is adequate
such that the carbon emissions would not be unnecessarily high, and that
all reasonable steps to mitigate carbon emissions have been taken.

WCC disagree and seek further mitigation measures including the
provision of carbon offsetting funds. In support, the WCC refer to the
CNAP and submit that the overall aims of the CNAP should not be
discounted even though motorway emissions are beyond its scope and
the Council’s control.

On the relevance of the CNAP, the scope of that Action Plan (as outlined
on Page 8 of the document) excludes motorways as these are national
infrastructure and will require a national response. It states that the
Council will focus on measures that reduce the need to travel by car
through public transport campaigns and collaborating with the public and
private sector to enhance services. In our view, the aims, and objectives
of the CNAP are clearly focused on local measures to reduce carbon
emissions that are within the ambit of WCC. Furthermore, the Proposed
Development’s operational road-user emissions would not fall within
WCC's target to be a carbon neutral Council by 2030. We do not consider
that the CNAP represents an appropriate policy document for assessing
or managing carbon emissions of the motorway or that it provides
justification for the offsetting and additional mitigation measures sought
by WCC.

Whilst we recognise the value of WCC’s targets which are aimed to
achieve carbon neutrality by 2030, the Climate Change Act 2008 does
not impose a legal duty to set carbon budgets at a smaller scale than the
national level, including the local authority level. Furthermore, there is no
requirement in the Climate Change Act 2008 or in Government policy for
carbon emissions for all road transport to become net zero. There is also
no policy in place that requires schemes to offset residual GHG
emissions.

We therefore consider it entirely appropriate for the Applicant’s impact
assessment to have only been undertaken against national level carbon
budgets which reflect existing Government policy to reach net zero by
2050 with any net increase in emissions from a particular policy or
project to be managed within the Government's overall strategy.
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That ES assessment sets out the mitigation measures that would be
utilised during construction to manage and reduce embodied carbon. The
Proposed Development has been designed using PAS 2080 to manage
and reduce embodied carbon and the fiEMP includes several mitigation
measures which would help to reduce GHG emissions during
construction. In addition, a Site Waste Management Plan would be
implemented which would help to reduce GHG emissions associated with
waste management. During operation, the assessment finds that there
would be no significant effect associated with GHG emissions.

As indicated above, we agree with the conclusions of the ES assessment
that the increase in emissions that would result from the Proposed
Development would not have a material impact on the ability of UK
Government to meet its carbon budgets. Given that conclusion we do not
consider that any additional mitigation is required. In accordance with
paragraph 5.19 NPSNN, we find the mitigation measures relating to
design and construction to be adequate and we are satisfied that they
would be effective in ensuring that the carbon footprint of the Proposed
Development would not be unnecessarily high.

Whether the proposed mitigation/ adaptation measures
would ensure that the Proposed Development would be
sufficiently resilient against the possible future impacts of
Climate Change

The ES Chapter 14 [REP1-006] considers the Proposed Development’s
vulnerability and resilience to Climate Change. UKCP18 climate
projections were used to establish evolving baseline climate conditions up
to 2099. Section 14.6 of ES Chapter 14 (Climate) sets out the mitigation
that has been incorporated into the design of the Proposed Development.
The ES concludes that with this mitigation in place, the impact of climate
change on the Proposed Development would not be significant.

These mitigation measures are summarised in the Applicant’s response
to ExQ1 6.1.1 [REP2-051]. They include the drainage system which
incorporates flood alleviation measures, including the attenuation storage
with a capacity to accommodate a 1 in 100-year flow event with a
climate change allowance of 40%, the integration of Sustainable
Drainage Solutions (SuDS) such as basins and swales. New landscaping
and planting would create multifunctional habitat corridors within the
Proposed Development and include the creation of new native woodland
grassland and scrub. Consideration would be given to drought and
waterlogging tolerant species at the detailed design stage. ES Appendix
7.6 OLEMP [APP-102] includes the appropriate establishment and
management of new landscape planting and features in accordance with
relevant best practice and standards.

The Applicant’s response to EXQ1 [REP2-051] 6.1.2 provides further
information as to why there would be no critical features of the Proposed
Development which might be seriously affected by more radical changes
to the climate beyond that projected in the latest set of UK climate
projections. This explains that critical features of the Proposed
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Development have been identified in Table 14.11 of ES Chapter 14
(Climate) and include structures, pavements, drainage, signage, end
users and landscape and ecology.

ES Chapter 14 (Climate) paragraph 14.12.9 confirms that the
assessment is based on the highest impact climate projection scenarios
available and thereby takes a conservative approach. In addition, the
assessment is based on the 50th percentile, but also considers the 5-
95th percentile ranges for the Representative Concentration Pathway 8.5
scenario, as set out in Appendix 14.4 (Climate Projections Data) of the
ES [APP-149]. The Applicant considers that there is no available
prediction available beyond the scenarios utilised which would change the
response to the worst-case predictions adopted.

In response to ExQ1 6.1.3 the Applicant provides justification for the
conclusion reached in relation to structures including bridges, signage,
and end users and the potential effects of an increase in wind speed in
winter due to climatic change that any effect would not be significant.
The Proposed Development has been designed in accordance with BS EN
1991-1-4:2005, the associated UK national annex and PD 6688-1-
4:2015 which specifies wind loading criteria requirements. Given this
embedded mitigation, it is considered that high speed wind events would
not cause a regional disruption to the strategic network lasting more than
one day, and the consequence is therefore considered to be minor
adverse. In accordance with Table 3.41 in the DMRB LA 114 Climate
(Highways England, 2021), the effect would be not significant.

At ISH3, the Applicant confirmed that the design includes building to a
standard that would cope with 1:100-year flood events including an
allowance of 40% increase due to climate change. This principle has been
taken into account for all SuDS, filtration and drainage systems. The
Applicant also confirmed that the concrete used would be reinforced
against thermal cracking to account for change in weather patterns. The
Applicant’s planting strategy has also considered droughts and
heatwaves and has accordingly selected native species which are suited
to a wide range of habitats and weather conditions. This means that the
species selected are less susceptible to drought and would require less
watering to ensure successful establishment.

The SDNPA WR paragraph 3.1.29(b) states that there is scope for the
Proposed Development to make a positive contribution to landscape-
scale adaptation responses to climate change [REP2-075]. At ISH3,
SDNPA highlighted a point of clarification regarding the Applicant’s
response to their WR. They submit that the Proposed Development is a
missed opportunity to make such a contribution to adaptation for climate
resilience, for example, planting that holds water for longer or planting
could specifically help with any air quality issues.

The Applicant provided a post-hearing response to SDNPA and asserts
that substantial green infrastructure provision within Figure 2.3 in
Chapter 2 (The Scheme and its Surroundings - Figures (Part 2 of 4)) of
the ES [REP2-029] would create multi-functional habitat corridors across

M3 Junction 9 Improvements - TR010055
REPORT TO THE SECRETARY OF STATE FOR TRANSPORT: 16 February 2024 105


https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000377-M3J9_6.3_ES%20Appendix%2014.4%20-%20Climate%20Projections%20Data.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000602-South%20Downs%20National%20Park%20Authority%20-%20Written%20Representations%20(WRs),%20including%20summaries%20of%20all%20WRs%20exceeding%201500%20words.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000668-M3J9_6.2_ES%20Chapter%202%20The%20Scheme%20and%20its%20Surroundings%20-%20Figures%20-%20Part%202%20of%204%20(Rev%201).pdf

3.7.154.

3.7.155.

3.7.156.

3.7.157.

the Proposed Development and would link to the wider landscape. A
diverse selection of species is proposed, including suitable seed mixes of
chalk grassland species, native broadleaved woodland and a mosaic of
native scrub. The incorporation of a variety of species as well as the
selection of low maintenance habitats would provide greater climate
resilience as there would be less need to water the planting during
periods of low rainfall or drought.

The ExA’s consideration of the proposed mitigation/
adaptation measures and resilience

The EXA is content that the Applicant has appropriately identified and
assessed potential critical features of the design of the Proposed
Development taking account of the latest credible scientific evidence.
This demonstrates that there are no critical features of the design which
might be seriously affected by more radical changes to the climate
beyond that projected in the latest set of UK climate projections as
required by NPSNN paragraph 4.43. We are content that the proposed
mitigation and adaptation measures would ensure that the Proposed
Development would be sufficiently resilient against the possible future
impacts of Climate Change.

The ExA’s Conclusions on Climate Change,
Mitigation/ Adaptation measures and Resilience

In relation to the ES assessment and the IEMA guidance, we conclude
that the DMRB LA 114 Climate (Highways England, 2021) represents the
appropriate standard for motorway and trunk road schemes in the UK
and is the appropriate methodology to be used in this case. The ExA
agrees that the Applicant is not under a duty to comply with the IEMA
guidance, nor do we consider that failure to do so on the part of the
SoST would create an interaction with s104(5) PA2008. Furthermore, we
do not consider that additional contextualisation over and above that
provided by the Applicant is required or necessary.

The EIA Regs do not specify a methodology for assessment of cumulative
effects, just that an ES must report on the ‘likely significant effects’ of a
development on the environment, including cumulative effects arising
from other ‘existing or approved’ development. We are content that the
ES assessment has done just that in a satisfactory manner. We agree
with the Applicant that the transport model study area is entirely
reasonable and corresponds to accepted practice in EIA assessments for
such development.

We do not believe that the “/atest evidence and risk analysis of the
CBDP” is required to make a reasoned conclusion on whether approving
the Proposed Development would lead to a breach of international
obligations, statutory duty or be unlawful and thus engage s104((4), (5)
or (6) PA2008. We disagree with the stance of CEPP on this point for the
reasons provided by the Applicant in response to ExQ3 6.3.18. We are
satisfied that the Applicant has complied with Regulation 21 of the EIA
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Regs and provided a “reasoned conclusion” on the significant effects of
the Proposed Development on the environment.

We also agree that the assessment is based on a worst-case scenario and
is not affected by the 2023 Government announcement to delay the sale
restrictions on new petrol and diesel vehicles to 2035. We are satisfied
that the ES cumulative assessment has been appropriately undertaken
and can safely be relied upon and that the Applicant has met the legal
tests required of it in that respect. We conclude that a robust and
comprehensive ES assessment has been undertaken of the impact of the
Proposed Development on climate in accordance with the DMRB LA 114
Climate (Highways England, 2021) and the NPSNN.

We have considered the CCC report to Parliament (June 2023), and the
criticisms made of the NPSNN by IPs. However, we believe that the
application should continue to be considered and determined in
accordance with the NPSNN as existing Government policy in the form of
a designated NPS under s104 PA2008.

In our view, the Applicant is entitled to proceed on the basis that the
Government will respond to the CCC Report and will continue to meet its
legal obligations that it has set and will continue to set itself. We concur
with the Applicant that the Proposed Development, as a single project for
works to the strategic highway, would be highly unlikely to undermine
securing the CBDP. The question of what reliance can be made by the
SoST on the deliverability of national net zero targets which the
Government has a legal duty to deliver is a matter primarily for the SoST
and their decision-making process.

The Proposed Development would result in an increase in carbon
emissions. The ES anticipates that an estimated 37,070 tCOz2e would be
emitted during construction. During operation, based on the transport
model for the Proposed Development in 2027, end-user and operational
energy is anticipated to emit 4,161,286 tCO2e annually and by 2042 this
is anticipated to reduce to 3,554,118 tCO2e annually. The net emissions
from traffic and operational energy use when compared to the baseline,
net emissions from operational energy use are anticipated to result in
3,319 tCOz2e annually and by 2042 in 4,691 tCOz2e annually.

The ES finds that the Proposed Development is expected to contribute
approximately 0.002% of the UK'’s 4th carbon budget and 0.001% of the
5th carbon budget and 0.002% of the 6th carbon budget. This represents
a small increase in the overall magnitude of emissions. We conclude that
the increase in carbon emissions resulting from the Proposed
Development would not be so significant that, in isolation, it would have
a material impact on the ability of Government to meet its carbon
reduction targets and would meet the NPSNN paragraph 5.18 test.

In accordance with NPSNN paragraph 5.17, the Applicant has provided
evidence of the carbon impact of the project and an assessment against
the Government’s carbon budgets. In carrying out its assessment, the
Applicant has had regard to the applicable law and policy tests, including
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under the Climate Change Act 2008, the PA2008 and the NPSNN, as well
as DMRB LA 114 (Highways England, 2021).

In using the DMRB LA 114 Climate (Highways England, 2021), the ES
Chapter 14 (Climate) concludes that the Proposed Development is not
anticipated to give rise to a significant effect on climate. We find no
reason to disagree with that conclusion which reflects the position
required by section 5.18 of the NPSNN.

As regards the first part of NPSNN paragraph 5.19, the EXA is satisfied
that the Applicant has presented evidence of appropriate mitigation in
both design and construction and how it would be secured within the
DCO. We do not consider that the CNAP represents an appropriate policy
document for assessing or managing carbon emissions of the motorway
or that it provides justification for the offsetting and additional mitigation
measures sought by WCC. Given our conclusion that the increase in
emissions that would result from the Proposed Development would not
have a material impact on the ability of UK Government to meet its
carbon budgets we do not consider that any additional mitigation is
required. In accordance with paragraph 5.19 NPSNN, we find the
mitigation measures relating to design and construction to be adequate
and we are satisfied that they would be effective in ensuring that the
carbon footprint of the Proposed Development would not be
unnecessarily high.

We conclude that there are no critical features of the design which might
be seriously affected by more radical changes to the climate beyond that
projected in the latest set of UK climate projections as required by
NPSNN paragraph 4.43. The proposed mitigation and adaptation
measures would ensure that the Proposed Development would be
sufficiently resilient against the possible future impacts of Climate
Change.

There are no outstanding issues relating to Climate Change that weigh
for or against the making of the Order and it is a matter to which we
ascribe neutral weight.

FLOOD RISK, GROUNDWATER AND SURFACE
WATER

Introduction

This Section sets out the effects of the Proposed Development as they
relate to flood risk, groundwater and surface water.

The Relevant Policy Tests

NPSNN paragraphs 5.90 to 5.115 set out the requirement for a FRA to be
submitted with the application and provides guidance on the
methodology to be used.
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3.8.3. Paragraph 5.99 of the NPSNN requires that when determining an
application, the SoS should be satisfied that flood risk will not increase
elsewhere and will only consider development appropriate in areas at risk
of flooding where it can be demonstrated that:

e The most vulnerable development is located in areas of lowest flood
risk unless there are overriding reasons to prefer a different location.

e Development is appropriately flood resilient and resistant and any
residual risk can be safely managed.

3.8.4. Paragraph 5.105 of NPSNN states that preference should be given to
locating development in Flood Zone 1 but acknowledges that if there are
no reasonably available sites then projects can be located in Flood Zone
2, or if no suitable land is available in Flood Zone 2 the land in Flood
Zone 3 can be used subject to the Exception Test.

3.8.5. Paragraph 5.106 of NPSNN details the Exception Test which states that
following application of the Sequential Test, if it is not possible for the
project to be located in zones of lower probability of flooding than Flood
Zone 3a, the exception Test can be applied which need to:

¢ demonstrate that the project provides wider sustainability benefits
to the community that outweigh flood risk; and

¢ a FRA must demonstrate that the project will be safe for its lifetime,
without increasing flood risk elsewhere and, where possible, will
reduce flood risk overall.

3.8.6. Paragraph 159 of the NPPF states that inappropriate development in
areas at risk of flooding should be avoided by directing development
away from areas at highest risk (whether existing or future). Where
development is necessary in such areas, the development should be
made safe for its lifetime without increasing flood risk elsewhere.
Paragraph 160 goes on to state that a strategic flood risk assessment
(SFRA) should be undertaken to manage flood risk from all sources.

3.8.7. Paragraph 161 of the NPPF sets the requirement for a sequential test
followed by an exceptions test to be undertaken for a development
location. Paragraphs 163 and 164 state that if it is not possible for
development to be located in areas with a lower risk of flooding (taking
into account wider sustainable development objectives), the Exception
Test may have to be applied and that the application of the Exception
Test should be informed by a strategic or site-specific FRA.

3.8.8. NPSNN paragraphs 5.219 to 5.231 set out the requirement for Water
Quality and resources which includes prevention of pollution of the water
environment and adverse effects on groundwater and surface water in
addition to coastal waters.

3.8.9. Paragraph 5.225 of NPSNN states that the SoS will generally need to give
impacts on the water environment more weight where a project would
have adverse effects on the achievement of the environmental objectives
established under the WFD.
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3.8.10.

3.8.11.

3.8.12.

3.8.13.

3.8.14.

3.8.15.

3.8.16.

3.8.17.

Paragraph 5.226 of NPSNN further outlines that the SoS should be
satisfied that a proposal has had regard to the River Basin Management
Plans and the requirements of the WFD and its daughter directives which
has an overall aim that there should be no deterioration of ecological
status in watercourses.

Paragraph 5.227 of NPSNN states that the ExXA and the SoS should
consider proposals put forward by the Applicant to mitigate adverse
effects on the water environment and that if the EA continues to have
concerns and objects to the grant of development consent on the
grounds of impacts on water quality/ resources, the SoS can grant
consent, but will need to be satisfied that all reasonable steps have been
taken to try to resolve the concerns, and that the EA is satisfied with the
outcome.

Paragraph 174 of the NPPF states that policies and decisions should
contribute to and enhance the natural and local environment by
preventing new and existing development from contributing to, being put
at unacceptable risk from, or being adversely affected by, unacceptable
levels water pollution and should, wherever possible, help to improve
local environmental conditions for water quality.

The SDLP policies SD17 and SD49 collectively are concerned with the
protection of the water environment and flood risk management. They
state that developments should conserve and enhance water quality and
allow water movement of all types to function by natural processes
throughout seasonal variations. They also expect developments to reduce
flood risk and provide a FRA and management plan.

The Application

Chapter 13 of the ES [APP-054] concerns the assessment of the
Proposed Development on road drainage and the water environment. The
Chapter assesses flood risk, surface water, drainage, geomorphology,
water quality and groundwater.

This chapter of the ES includes the summary and assessment of the FRA
and WFD Compliance Assessment, which has been carried out in
accordance with the requirements and is submitted in support of the ES.

The ES details the surface water features within the application
boundary, with main rivers being the River Itchen and The Nuns Walk
Stream along with the River Itchen Navigation Canal 5km downstream.
These are monitored by the EA and classified as ‘moderate’ quality with
‘good’ ecology and ‘fail’ for chemical elements. Other surface water
courses in the application boundary are channels and ditches draining
roads or pastures. All watercourses form part of the Test and Itchen
Catchment.

The ES details the existing surface water drainage system for the road
network and shows that there are a number of outfalls into the river
catchment in addition to soakaways and one pollution control device.
These have been assessed for current pollution risk and detailed in
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Appendix 13.1 - Drainage Strategy Report [APP-142]. The ES
summarises this baseline risk to groundwater runoff in paragraph
12.6.26 and 12.6.27 of Chapter 13 of the ES [APP-054] as follows:

e The existing soakaway ditch risk to groundwater is in the high end
of the Medium category, bordering the High category (scoring 245
out of 250).

e The existing return period probability for a spillage incident on the
existing M3 corridor is 1 in 297 years, which would pass the 1 in
200-year return period risk expected by the EA in the context of the
adjacent River Itchen SAC.

e Pollution risk to the River Itchen for the existing discharge point; an
outfall adjacent to the A34/ A33 road bridges, indicates that there is
not an unacceptable risk of pollution due to the exceedance of
thresholds set for soluble contaminants or sediments.

The ES states that during construction, industry standard pollution and
silt control measures will be in place for all watercourses. There will be
localised and short-term construction work which will have a direct
impact on the River Itchen. This will be subject to permits with agreed
mitigation, control and monitoring. The ES states that the residual effects
on watercourses during construction is not significant.

During operation direct road discharge will be to the River Itchen via
attenuation and filtration features at an agreed discharge rate of 2 I/s/ha.
Contaminants on the road surface and accidental spillages can cause
pollution incidents by water runoff into watercourses, ponds, ditches and
groundwater. The design of the drainage system will comply with all
current standards and sustainable drainage best practice techniques. A
combination of attenuation dry ponds, ditches, filter drains and sediment
catch-pits are the proposed mitigation for surface water quality and
sediment mitigation.

A WFD Compliance Assessment has been undertaken which has assessed
how the Proposed Development in operation could impact the water
bodies in the study area. The assessment indicates that with mitigation
measures and improvements to current discharge rates and sediment
and pollution retention, the Proposed Development would not change the
status of the River Itchen and would not prevent it from reaching ‘good’
status in the future. The ES states that the residual effects on
watercourses during operation is not significant.

The ES shows that the Proposed Development overlies a Principal Aquifer
with some areas of Secondary Aquifers primarily in the vicinity of the
rivers. The application is also within a ‘High” Groundwater Vulnerability
Zone and the WFD current classification (Cycle 2, 2019) of the chalk is
overall ‘Poor’. The ES details limited potential impacts on ground water
during construction and considers these will be limited with mitigation
implemented. During operation, the Highways England Water Risk
Assessment Tool (HEWRAT) screening has shown that one detention
basin will require lining to prevent potential infiltration and states that
the assessment shows that the lowest return for a spillage incident is 1 in
253 years which meets the minimum 1 in 200-year return period
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expected for spillage probability in the context of River Itchen SAC. The
ES states that with mitigation and control measures, the residual effect
associated with the Proposed Development on ground water in
construction and operation is not significant.

The application was accompanied by a FRA [APP-157] which shows that
the application primarily lies within flood zone 1 with minor areas in flood
zones 2 and 3 in the north and west of the Proposed Development. The
FRA states that the application is in an area which is a low risk from
pluvial (rainfall) flooding and there is a variable risk of flooding from
ground water shown in the SDNP SFRA. Historic flooding records show no
recorded flooding within the Order limits but there are records in
Winchester and the King’s Worthy area which are within the study area.

The FRA states that during construction the greatest risk of flooding is
from fluvial flooding. Mitigation measures are detailed in the fiEMP and
permits will be obtain as required.

During operation, the Proposed Development is shown not to encroach
upon floodplain and therefore does not impact on flood storage areas.
The surface water drainage will drain surface water to ground where
possible however, any discharge to the River Itchen will be attenuated to
allow controlled discharge to a maximum of 2 I/s/ha.

The FRA concludes that the proposed works and their mitigation
measures will not result in increased flood risk and the assessed
negligible magnitude impact would result in an adverse slight effect.

Future climatic conditions have been considered and these would not
alter the conclusions of the FRA. The FRA applied the NPPF sequential
and exception tests and states that both have been passed and the
Proposed Development is appropriate, in flood risk terms.

The ES identifies no likely significant effects from construction and
operation of the Proposed Development on the water environment with
the implementation of mitigation measures on surface water, flood risk,
groundwater and WFD compliance.

Issues Considered in the Examination

The following issues were considered by the ExA as part of the
Examination:

e Watercourses and groundwater.
e Drainage design.
e Flood risk.

Watercourses and groundwater

The principal watercourse that has the potential to be impacted by the
Proposed Development is the River Itchen. Other watercourses that are
within the environs of the Proposed Development, namely the Nun’s Walk
Stream and River Itchen Navigation, have been considered in the ES
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Chapter 13 [REP4-015] however, the EXA found these unlikely to be
impacted following mitigation included within the fiEMP.

The Applicant has minimised the impact on the River Itchen through the
design process and has demonstrably liaised and consulted with the EA
regarding the potential residual impacts. These potential residual impacts
relate to the construction of a new footbridge over the River Itchen and a
new headwall outfall, both of which would require works being
undertaking on the river banks and over/ in the river. The other area of
works relates to the strengthening of the existing Kingsworthy bridge
spanning the river.

The ExA explored both the need for these activities and the mitigation
and controls being proposed and how they were secured within the
dDCO. By the close of the Examination, the EA confirmed that the
Applicant had complied with requests for information and that the dDCO
and proposed mitigation contained in the fiEMP are acceptable to
minimise potential risk during construction.

The ES states that the River Itchen and the Nun’s Walk Stream are
monitored by the EA against the objectives of the WFD. These are both
currently classified as at overall ‘Moderate’ status, with ‘Good’ ecological
status and ‘Fail’ chemical status. The underlying Itchen Chalk
groundwater body is also monitored under the WFD and is currently at
‘Poor’ status.

The ExXA examined how the Proposed Development could potentially
impact the quality of watercourses and groundwater both in construction
and operational phases. It was found that the Applicant had undertaken
consultation with the appropriate bodies and has shown that risks are
proposed to be managed and mitigated appropriately, and this is
reflected within the fiEMP. The EA have provided information to show
that the Proposed Development meets its requirements and this is
confirmed within the SoCG [REP8-020] presented at the close of the
Examination.

A WFD Compliance assessment has been undertaken and has shown that
the Proposed Development would not result in a deterioration of the WFD
status or prevent achieving ‘good’ status by 2027. The Applicant has also
assessed hydrogeology in the WFD compliance assessment. This has
been agreed by the EA and detailed in the SoCG [REP8-020] reference
8.1.

The ES shows that the groundwater receptors principally consist of a
principal chalk aquifer which is a regionally important resource for
groundwater abstraction.

The ES details the existing groundwater abstraction points with public
abstractions predominantly to the north and south of the Order Limits
and states that there is no risk to these from the Proposed Development;
the EA accept this baseline assessment. There are nine private boreholes
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in the assessment boundary and the ES states that they will suffer a
negligible impact due to their location.

At the beginning of the Examination the WR from the owners of The
Shoulder of Mutton Farm [REP1-035] on Easton Lane raised concerns
about the impact on their personal borehole. The Applicant consulted
with the IP further in this regard and we asked for progress on this
matter in ExQ2 10.2.3. In their response [REP5-026] the Applicant stated
that the IP had confirmed via email that they had received a copy of the
Applicant’s hydrological risk assessment and further to that, they had no
further comments.

The ExA Considerations relating to Watercourses and
groundwater

The Applicant has looked to minimise the impact of the Proposed
Development on the watercourses both within the Order Limits and in the
catchment of the Proposed Development. The EA has confirmed that
during operation and during construction the risks have been assessed
and the mitigation proposals are acceptable.

The EXA considers that a WFD Compliance assessment has been
undertaken and has shown that the Proposed Development would not
result in a deterioration of the WFD status or prevent achieving ‘good’
status by 2027.

Drainage Design

The drainage design for the Proposed Development has been undertaken
in accordance with DMRB LA 113 Road Drainage and the Water
Environment with reference to a number of other design guides and
standards as detailed in paragraph 13.3.2 of Chapter 13 of the ES [REP4-
015].

In their LIR [REP2-066] HCC, as local highway authority and LLFA, stated
that the drainage design was generally acceptable. Following further
examination and discussion with the Applicant, HCCs remaining concerns
were primarily related to ground infiltration rates. At DL6, HCC confirmed
that they had held further discussions with the Applicant and the issue of
infiltration rates had been resolved to their satisfaction. At the end of the
Examination this was detailed as agreed in the SoCG between the two
parties [REP8-019].

In examining the drainage design, the EXA finds that the Proposed
Development includes use of sustainable pollution control, for example
drainage basins, lagoons and filter beds. The proposed pollution control
measures have been accepted by the LA and the EA as effectively
managing the risk of pollution events in watercourses and groundwater
and are secured in the dDCO at Requirement 13. The ES also shows that
there is anticipated to be an improvement in the water quality of the
River Itchen from improved pollution control measures that would be
implemented.
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The SDNPA state in their LIR [REP2-071] that they have concerns
regarding the impact of some drainage basins on the landscape
character; this is considered in detail within Section 3.10 of this Report.

The ExA Considerations relating to drainage design

The ExA considers that the drainage design detailed for the Proposed
Development has been undertaken to the relevant design criteria and the
Applicant has taken account of consultation comments, with particular
regard to those comments from the EA and HCC.

The EXA finds that the design complies with the requirements for
discharge rates into watercourses and infiltration rates and this is
confirmed as acceptable by the relevant authorities.

Notwithstanding the issue of the landscape and visual impact of the
attenuation features within the SDNP, the ExA considers that if the
drainage basins were not present in the design or were to be significantly
redesigned, the ability to meet the requirements for flood risk reduction
and discharge flow rates would be compromised. We therefore accept
that the overall drainage design approach and outcomes are acceptable,
and that the drainage basins are an integral part of this design.

Flood Risk

The Applicant has undertaken an FRA [APP-157] in accordance with all
relevant national and local policy and guidance. In the SoCG [REP8-020]
submitted at the close of the Examination, the EA state in reference 7.1
that they are content with the scope, methodology and conclusion of the
FRA.

The ExXA examined the flood risks during construction and operational
phases of the Proposed Development. It found that the Applicant had
consulted widely and productively with both the LLFA and the EA to
minimise and mitigate risk of flooding through design, with residual risks
being substantially mitigated through the commitments in the fiEMP.

The findings and conclusion of the ES and FRA states that although the
receptor sites have a high to very high sensitivity to flood risk, after the
inclusion of climate change factors, with the implementation of mitigation
measure detailed in the fiEMP and the drainage strategy, the residual
effect associated with flood risk is not significant. Both the LLFA and the
EA accept the findings and conclusion of the ES and FRA.

In assessing the sequential test set out in NPSNN paragraph 5.105, the
ExA accepts that the application boundary lies partially within flood zones
3, 2 and 1. The sequential test states that preference should be given to
development in flood zone 1 if no reasonably available site is available
and then flood zone 2, with development in flood zone 3 being acceptable
subject to the Exception Test as detailed in paragraph 5.106 to 5.109 of
the NPSNN. The ExA acknowledges that as the Proposed Development is
a change to the existing junction, it is not possible to provide an
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alternative outside of flood zone 3, therefore the Exception Test must be
applied.

The ExA has considered the requirements of the Exception Test, in
particular paragraph 5.108 which states that for the Exception Test to be
passed:

e it must be demonstrated that the project provides wider
sustainability benefits to the community that outweigh flood risk;
and

¢ a FRA must demonstrate that the project will be safe for its lifetime,
without increasing flood risk elsewhere and, where possible, will
reduce flood risk overall

The Applicant has assessed these matters in paragraph 5.4 of the FRA
[APP-157]. This states that the wider community benefit has been met as
detailed in the need for the scheme.

In assessing the second bullet point, the FRA states “The benchmark of
what is considered safe is that the Scheme will be able to withstand a 1
in 200 year flood event with an increase of +120% on hydrological
inflows factored in for the potential impacts of climate change over the
operational lifetime of the Scheme” and goes on to state that “The
hydraulic modelling assessment contained within the FRA confirms that
flood risk is not increased as a result of the development and that users
of the Scheme will not be affected by flooding over the lifetime of the
development’

The SoCG with the EA and LLFA both confirm that the findings of the FRA
are agreed, and therefore by default this statement is deemed to have
been agreed by both authorities.

The ExA Considerations relating to Flood Risk

The EXA considers that the Applicant has continued to consult and
engage with the relevant bodies to minimise the risk of flooding both to
the scheme and the surrounding area. The ExA has reviewed the
submissions from the EA and LLFA which details an acceptable conclusion
relating to design and proposed mitigation.

The EA and LLFA in their sighed SoCGs [REP8-020 and REP8-019]
confirmed that there were no areas of disagreement with the Applicant
on any issues relating to the FRA and therefore we assess that the
technical requirements of the exception test are deemed to be agreed
with.

The EXA concludes that the Proposed Development, which is supported
by the FRA, does not give rise to unacceptable risks in terms of flooding.
The FRA addresses both the Sequential and Exception Tests required by
NPSNN and the ExXA have concluded that these tests are met.

M3 Junction 9 Improvements - TR010055
REPORT TO THE SECRETARY OF STATE FOR TRANSPORT: 16 February 2024 116


https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000387-M3J9_7.4_Flood%20Risk%20Assessment.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000989-M3J9_7.12.4_Statement%20of%20Common%20Ground%20with%20the%20Environment%20Agency%20(Rev%202).pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000990-M3J9_7.12.3_Statement%20of%20Common%20Ground%20with%20Hampshire%20County%20Council%20(Rev%201).pdf

3.8.58.

3.8.59.

3.8.60.

3.8.61.

3.8.62.

3.8.63.

3.8.64.

3.8.65.

ExA Conclusion on Flood Risk, Groundwater and
Surface Water

The EXA is satisfied that the Applicant has fully addressed the risk and
possible effects from flooding, groundwater and surface water for the
construction and operation of the Proposed Development and has
demonstrated that such risks associated with the Proposed Development
can be satisfactorily mitigated and managed.

The ExA agrees that the Proposed Development would result in improved
pollution control and water quality at the outfalls into the River Itchen
and at drainage infiltration points in the operational phase, although the
increase in carriageway length would increase the risk profile of
pollutants. In addition, there are potential short-term impacts on water
quality during construction, although mitigation measures are detailed in
agreement with relevant agencies.

The EXA accepts the finding of ES Chapter 15 : Cumulative Effects [APP-
056] which states in paragraph 15.5.9 that that the combined effects on
the River Itchen water quality during construction are localised, small
scale and temporary. There are no combined effects on water quality in
the operation phase and in relation to flooding there would be no
increase in flood risk due to cumulative impacts of the Proposed
Development or in combination with other known developments.

The EXA concludes that a WFD Compliance assessment has been
undertaken and has shown that the Proposed Development would not
result in a deterioration of the WFD status or prevent achieving Good
status by 2027.

The EXA agrees that the Proposed Development accords with the
sequential test and exception test and considers they are passed.
Furthermore, we conclude that the Proposed Development does not give
rise to unacceptable risks in terms of flooding.

Accordingly, the ExA concludes that the requirements in respect of flood
Risk, groundwater and surface water as set out in NPSNN are met.

The ExA concludes that, although there is the potential of negative
effects on water quality during construction there will be an improvement
in pollution control in operational phase due to improved drainage
design. Therefore, in relation to the issue of flood risk, groundwater and
surface we ascribe a little weight in favour of the Order being made.

The findings in respect of flood risk, groundwater and surface water will
be taken into account in the overall planning balance in Chapter 5 of this
Report. The matter of the landscape impact and setting of the drainage
basins is detailed in the Landscape and Visual Effects and Design topic in
Chapter 5.
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3.9.

3.9.1.

3.9.2.

3.9.3.

3.9.4.

3.9.5.

3.9.6.

3.9.7.

3.9.8.

HISTORIC ENVIRONMENT
Introduction

This Chapter sets out the effects of the Proposed Development as they
relate to the historic environment.

The Relevant Policy Tests

NPSNN paragraphs 5.120 to 5.142 consider the impacts on the historic
environment.

Paragraphs 5.120 and 5.121 of NPSNN recognise that both the
construction and operation of national networks has the potential to
result in adverse impacts on the historic environment.

Paragraph 5.127 of NPSNN states that the Applicant should describe the
significance of any heritage assets affected, including any contribution
made by their setting. The level of detail should be proportionate to the
asset’s importance and no more than is sufficient to understand the
potential impact of the proposal on their significance. As a minimum the
relevant Historic Environment Record should have been consulted and
the heritage assets assessed using appropriate expertise. Where a site on
which development is proposed includes or has the potential to include
heritage assets with archaeological interest, the Applicant should include
an appropriate desk-based assessment and, where necessary, a field
evaluation.

Paragraph 5.129 of NPSNN states that in considering the impact of a
proposed development on any heritage assets, the SoS should take into
account the particular nature of the significance of the heritage asset and
the value that they hold for this and future generations. This
understanding should be used to avoid or minimise conflict between their
conservation and any aspect of the proposal.

Paragraph 5.131 requires the SoS when considering the impact of a
proposed development on the significance of a designated heritage asset,
to give great weight to the asset’s conservation. The more important the
asset, the greater the weight should be.

Paragraph 5.132 NPSNN provides that any harmful impact on the
significance of a designated heritage asset should be weighed against the
public benefit of development, recognising that the greater the harm to
the significance of the heritage asset, the greater the justification that
will be needed for any loss.

Paragraph 5.133 of NPSNN states that where the proposed development
will lead to substantial harm to or total loss of significance of a
designated heritage asset, the SoS should refuse consent unless it can be
demonstrated that the harm is necessary to deliver substantial public
benefits that outweigh that harm.
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3.9.9.

3.9.10.

3.9.11.

3.9.12.

3.9.13.

3.9.14.

3.9.15.

Paragraph 194 of the NPPF states that in determining applications, local
planning authorities should require an Applicant to describe the
significance of any heritage assets affected, including any contribution
made by their setting. The level of detail should be proportionate to the
assets’ importance and no more than is sufficient to understand the
potential impact of the proposal on their significance.

As a minimum the relevant historic environment record should have been
consulted and the heritage assets assessed using appropriate expertise
where necessary. Where a site on which development is proposed
includes, or has the potential to include, heritage assets with
archaeological interest, local planning authorities should require
developers to submit an appropriate desk-based assessment and, where
necessary, a field evaluation.

Paragraph 199 of the NPPF states that great weight should be given to
the asset’s conservation (and the more important the asset, the greater
the weight should be). This is irrespective of whether any potential harm
amounts to substantial harm, total loss or less than substantial harm to
its significance. Paragraph 202 states that where a development proposal
will lead to less than substantial harm to the significance of a designated
heritage asset, this harm should be weighed against the public benefits
of the proposal including, where appropriate, securing its optimum viable
use.

The adopted WCC Local Plan policies CP20, DM25, DM26, DM29 and
DM31 are concerned with the conservation of heritage assets and
archaeology. Collectively, they state that the Council will continue to
conserve and enhance the historic environment and assets and support
development which does not have a detrimental impact or cause
unacceptable harm to the special interests of heritage assessed. It also
states that where heritage assets are affected, permission will be granted
to the development if there are provisions for the preservation of
remains.

The SDLP policies SD12 and SD16 collectively are concerned with historic
environment and archaeology. They seek to avoid harm and to preserve
the historic heritage and promote access to such for the public.

The Application

Chapter 6 of the ES [APP-047] concerns the assessment of the Proposed
Development on cultural heritage. The ES assesses the impacts upon
designated and non-designated cultural heritage assets during both the
construction and operation of the Proposed Development. The
assessment is based on the DMRB LA 106 Cultural heritage assessment
(Highways England, 2020b).

The assessment of the cultural heritage assets has been divided into
three subtopics:

e Archaeological remains.
e Historic buildings.

M3 Junction 9 Improvements - TR010055
REPORT TO THE SECRETARY OF STATE FOR TRANSPORT: 16 February 2024 119


https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000288-M3J9_6.1_ES%20Chapter%206%20Cultural%20Heritage.pdf

3.9.16.

3.9.17.

3.9.18.

3.9.19.

3.9.20.

3.9.21.

3.9.22.

3.9.23.

e Historic landscapes.

The ES defines the study area for cultural heritage assets as 1km from
the application boundary for designated assets and 300m from the
application boundary for non-designated assets. The study area is shown
in the ES Chapter 6 figures [APP-066]. The ES further states that the
Applicant assessed the potential need for a wider study area of up to
3km, as recommended in DMRB LA 106, if the more distant assets have
the potential to be impacted either visually or from noise. It is stated that
from visual inspection and through consultation with the relevant
authorities, this wider study area was not required.

Paragraph 6.6.4 of the ES states that there are no designated
archaeological remains within the application boundary however, there
are nine assets of national interest within the 1km study area. Paragraph
6.6.6 and 6.6.7 goes on to detail information relating to local records of
non-designated sites and investigations.

Paragraph 6.6.16 of the ES states that there are no listed buildings
within the application boundary however, a small part of the Abbots
Worthy and Kings Worthy Conservation Areas are within the application
boundary.

The ES states that there are no designated historic landscapes within the
study area. It also states that there are no non-designated historic
landscapes within the application boundary however, there are eight
HPGs in Kings Worthy and Abbots Worthy, some of which are adjacent to
the application boundary.

Paragraph 6.6.24 of the ES states that the historic landscape character
within the application boundary is recorded as predominately
parliamentary enclosure with areas of recent settlement, old settlement,
downland and valley floor, this is shown in figure 6.9 of the ES Chapter 6
Figures [APP-066]

The ES details the potential impacts of the Proposed Development on
cultural heritage, stating that during both construction and operations
there is the potential for impacts. The activities which could lead to
impacts are listed in paragraphs 6.7.2 and 6.7.3 and are generally
related to excavations and demolition activities during construction which
could remove or damage heritage assets and visual, noise and light
impacts during operation.

The ES Chapter 6 details the impacts predicted to be seen on heritage
assets. This shows that all assets detailed would experience either a
neutral or slight temporary adverse impact during construction or neutral
or slight permanent adverse impact during operation.

The ES details a number of mitigation measures that have been included
as part of the Proposed Development. It shows that design has been
undertaken to avoid harm to assets and references the Archaeological
and Heritage Outline Mitigation Strategy [APP-096] which has been
prepared following consultation with various stakeholders. The ES also
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3.9.24.

3.9.25.

3.9.26.

3.9.27.

3.9.28.

details mitigation proposed during construction which includes pre-
construction archaeological ‘strip’, mapping and sampling along with a
watching brief at certain intrusive work areas.

Paragraph 6.8.6 details the proposed recording and preservation of
assets and post-excavation assessment, analysis and reporting.

Relating to construction impacts, the ES summary states that there
would be no or limited temporary impacts. It highlights that:

e a small section of construction works adjacent to the A33 fall within
the Kings Worthy Conservation Area but the works would not affect
any of its key attributes;

e there would be some minor alterations to some historic landscape
parcels within the application boundary during construction;

e an area of downland between the M3 and A34 would receive the
biggest impact but much of this would be returned to chalk
grassland following construction and would still be legible as an area
of downland; and

e there would be loss of a small part of the historic hedgerows along
Easton Lane.

Relating to the operational impact, the ES summary states that the
Proposed Development would not impact upon any archaeological
remains which would have been sufficiently investigated during
construction and there is no predicted significant impact upon the setting
of any built heritage receptors or HPGs during the operation. It further
states that any impacts upon the historic landscape would have occurred
during the construction phase and as such no further impacts would
occur during operation.

Issues Considered in the Examination

The following issues were considered by the ExA as part of the
Examination:

e If the potential harm to historic assets has been adequately
assessed.
e Recording and storage of archaeological assets and finds.

If the potential harm to historic assets has been adequately
assessed

Introduction

In their LIR [REP2-071], the SDNPA state that they agree with the
conclusions of the ES Chapter 6 [APP-047], acknowledging that adverse
impacts on buried assets will occur but these can be satisfactorily
mitigated. There is reference to comments made relating to landscape
impact and the loss of historic field patterns. Similarly, WCC in their LIR
[REP2-083] state that they found the ES assessment and conclusions
valid and appropriate.
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3.9.29.

3.9.30.

3.9.31.

3.9.32.

3.9.33.

3.9.34.

3.9.35.

The Applicant has undertaken comprehensive consultation with the
appropriate authorities regarding the historic environment, including with
Historic England. At the beginning of the Examination, Historic England
submitted a RR [RR-041] which summarises their consultation with the
Applicant. They concluded their RR by stating '...We are satisfied that the
... matters and proposed mitigation have been satisfactorily addressed
within the documents included in the submission by National Highways,
including the draft DCO. The matters are also covered and addressed in a
Statement of Common Ground (SoCG) that has been agreed between
National Highways and Historic England. Notwithstanding the
requirement for eventual consultation with Historic England on detailed
design, the enhancement opportunities and any changes to the scheme,
we do not feel it necessary for us to continue our involvement in the
Examination process. As such, this letter stands as an explanation of our
decision not to be registered as an interested party’.

The EXA asked Historic England in ExQ1 [PD-008] to confirm that the
SoCG was finalised and therefore, by default, that there were no matters
they considered should be included in the Examination. In their reply
[REP2-068] Historic England stated that this was the case.

There were some detailed questions and comments raised by WCC and
SDNPA in their LIRs [REP2-083 and REP2-071] and these were all subject
to further consultation with the Applicant during the Examination. Further
to this, there were no other specific references or issues raised by IPs
relating to the historic environment.

The ExA asked a small number of clarification questions in ExQ1 [PD-
008] relating to the assessment of assets. Following ExQ1 and due to the
absence of IP comments on the impact of historic environment assets,
we found no further questions relating to this issue to be required.

At the close of the Examination, the SoCGs with WCC, SDNPA and
Historic England [REP8-018, REP8-040 and REP2-049] detailed that all
issues relating to cultural heritage were agreed.

Archaeological remains including Scheduled Ancient Monuments

In the ES Chapter 6 [APP-047] table 6.6 and 6.10, the Applicant has
detailed the archaeological remains that are listed within the application
boundary and a study area 1km from the application boundary and the
effect on them in the construction and operation phases respectfully.

The ES states that during both the construction and operational phases,
only the Site of St Gertrude’s Chapel Scheduled Ancient Monument (SAM)
is likely to be subject to an impact on a small part of the wider setting.
The location of the Site of St Gertrude’s Chapel is shown in Figure 6.
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Figure 6 : Location of Site St Gertrude’s Chapel
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3.9.36. During construction, some activities are likely to be partially visible and
audible at the Site of St Gertrude’s Chapel however, the impact would be
minor resulting in a temporary slight adverse effect which is not
significant. Similarly, in the operational phase possible glimpses of the
Proposed Development and traffic will be possible resulting in a negligible
impact and resulting in a permanent slight adverse effect which is not
significant.

3.9.37. The EXA visited the Site of St Gertrude’s Chapel in USI2 [EV-002]. We
viewed the site and the existing gyratory. This approximate view is also
shown in the landscape and visual montage in view location (VL) 03
[REP3-015] and reproduced in Figure 7.
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3.9.38.

Figure 7 : Approximate view of the Site of St Gertrude’s Chapel
Scheduled Ancient Monument - Extract from LV 3 ‘Proposed
Winter Visualisation’

M3 Junction 9

As stated, there were no specific concerns raised by IPs relating to
archaeological remains, however, as part of ASI1 [EV2-002], the ExA
was asked to visit St Catherine’s Hill SAM, and the Dongas Ancient
Trackway, which is broadly coincident with the Roman Road SAM detailed
in the ES. The ES states that both of these SAMs will not be impacted by
the Proposed Development. The location of these are shown in Figure 8.

Figure 8 : Location of SAMs outside of 300m study area
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3.9.39.

3.9.40.

3.9.41.

3.9.42.

3.9.43.

3.9.44.

3.9.45.

3.9.46.

The ExA’s Considerations relating to Assessment of the historic
environment — Archaeological remains including Scheduled
Ancient Monuments

The EXA is satisfied that the Applicant’s assessment in respect of
archaeological effects has considered all relevant aspects of the historic
environment and is content with the findings.

The EXA agrees with the Applicant’s assessment of the effect on
designated sites in relation to both construction and operation phases
and this is supported by agreement from Historic England in their SoCG

[REP2-049].

Following review and an Unaccompanied Site Inspection (USI), the ExXA
agrees with the assessment of the Site of St Gertrude’s Chapel SAM
having likely temporary and permanent slight adverse impacts.
Furthermore, we agree with the assessment of no likely direct or indirect
impact relating to St Catherine’s Hill SAM and the Roman Road SAM.

Built Heritage

In the ES Chapter 6 [APP-047] table 6.11, the Applicant has detailed the
historic buildings and conservation areas that are within the application
boundary and a study area 1km from the application boundary.

The ES states that during both construction and operational phases, only
Worthy Park House which is a Grade II* Listed Building and the Abbots
Worthy and Kings Worthy Conservation Areas along with associated
Grade II Listed Buildings are likely to be subject to an impact. The
location of these is shown in Figure 9.

The ES states that during construction, long distance views of the main
works may be seen from these receptors, but general construction
activities are unlikely to be visible or audible. The impact would be
negligible resulting in a temporary slight adverse effect which is not
significant. Similarly, in the operational phase glimpses of the Proposed
Development and traffic will be possible resulting in a negligible impact
with a permanent slight adverse effect which is not significant.

The ES also states that although parts of the Proposed Development
would see a short length of new pedestrian and cycleway constructed
within the eastern end of the Kings Worthy Conservation Area, there
would be no impact upon any key elements of the conservation area
during construction or operation, and consequently there would be no
impact upon the special character and appearance of the conservation
area.

The ES concludes that these minor changes to the largely modern setting
of the Kings Worthy Conservation Area represent a negligible magnitude
of impact which would result in a permanent slight adverse effect upon
the conservation area which is not significant.
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3.9.47.

3.9.48.

3.9.49.

3.9.50.

Figure 9 : Location of Kings Worthy and Abbots Worthy
Conservation Areas and Worthy Park House
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The Abbots Worthy Conservation Area would not be subject to any direct
impacts during the operation phase and would largely be screened by
vegetation. Overall, the minor changes to the setting would have a
negligible magnitude of impact upon the Abbots Worthy Conservation
Area which would result in a permanent slight adverse effect which is not
significant.

During our USI1, we visited a number of publicly accessible locations
within both the Kings Worthy and Abbots Worthy Conservation Areas
along with viewing Worthy Park House and its setting.

The potential impact on the key elements of the conservation areas was
subject to questions in ExQ1 [PD-008]. This was also a topic in ISH1 and
WCC confirmed in relation to the Kings Worthy Conservation Area for
which they have jurisdiction, that they are satisfied that all matters have
been concluded to their satisfaction.

At ISH1 the SDNPA were asked if they had any remaining concerns
regarding the Abbots Worthy Conservation Area which is in their
jurisdiction. The main issues in relation to this were raised in relation to
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3.9.51.

3.9.52.

3.9.53.

3.9.54.

3.9.55.

3.9.56.

3.9.57.

the setting of drainage ponds and other landscaping features which are
discussed in Section 3.10. At the end of the Examination, there were no
remaining issues raised by SDNPA in their SoCG [REP2-071] relating
directly to the Conservation Area designation.

The ExA Considerations relating to Assessment of the historic
environment - Built Heritage

The EXA is satisfied that the Applicant’s assessments in respect of built
heritage effects have considered relevant historic environment aspects
and is content with the findings.

The ExA agrees with the Applicant’s assessment of effects on the
designated built heritage assets in relation to both construction and
operation phases and this is supported by agreement from Historic
England.

Following review and an USI, the ExA agrees with the assessment of the
Kings Worthy and Abbots Worthy Conservation Areas having a likely
temporary and permanent slight impact which are not significant.
Furthermore, we agree with the assessment of ‘negligible impact’ which
is not significant relating to Worthy Park House.

Historic Landscape

In the ES Chapter 6, the Applicant has detailed the historic landscape
areas that are within the application boundary and a study area 1km
from the application boundary. An extract of the ES Figure 6.9, Cultural
Heritage Landscape Characterisation is shown in Figure 10.

Paragraph 6.6.22 of the ES states that there are no designated historic
landscapes recorded by Historic England within the study area. It goes on
to detail the non-designated historic landscapes, including eight HPGs in
the study area but none within the application boundary, although the
Abbotsworthy House HPG is adjacent to the application boundary.

The historic landscape character is categorised as mainly Parliamentary
Fields with areas of Valley Floor, Old Settlement, an area of Park which is
outside of the application boundary. There are also two areas of
Downland, one inside and one outside of the application boundary.

The ES details the potential impact on the non-designated historic
landscapes in construction and operational phases. It states that during
construction, both Abbotsworthy House and Worthy Park HPG may
experience a temporary negligible impact due to an increase in noise.
There is unlikely to be a visual impact as construction activities would
largely be screened by existing vegetation. In addition, the Valley Floor
and Old Settlement areas would experience a minor impact with
Parliamentary Fields and downland experiencing a moderate impact.
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3.9.58.

3.9.59.

3.9.60.

Figure 10 : Landscape Character Categories (reproduced from ES
Chapter 6 figure 6.9)
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The ES also details historically important hedgerows, an extract of which
is shown in Figure 10. A section of hedgerow is shown to be removed as
part of the Proposed Development, which would result in a minor impact
resulting in a slight adverse effect which is not significant.

The ES conclusions highlight that the biggest impact on historic
landscape would be the Downland between the M3 and A34, but this
would be returned to chalk grassland following construction and would
still be legible as an area of downland.

The ES continues to state that during operation there will be no further
impacts in addition to those during the construction phase.

The ExA’s Considerations relating to Assessment of the historic
environment - Historic landscape
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3.9.61.

3.9.62.

3.9.63.

3.9.64.

3.9.65.

3.9.66.

3.9.67.

3.9.68.

3.9.69.

3.9.70.

The EXA is satisfied that the Applicant’s assessments in respect of historic
landscapes have considered relevant historic environment aspects and
we are content with the findings.

The ExA notes that there are no designated historic landscapes within the
study area. Furthermore, we agree with the Applicant’s assessment of
effect on the non-designated historic landscapes in relation to both
construction and operation phases and this is supported by agreement
from Historic England.

Following review of the areas of landscape during both ASI1 and USI1,
the ExA agrees with the assessment of the non-designhated historic
landscapes as having temporary and permanent neutral to moderate
impacts which are not significant.

The ExA’s Considerations relating to whether the potential
harm to historic assets has been adequately assessed

The EXA considers that the ES has adequately assessed the potential
impact on all heritage assets which includes archaeology, buildings and
landscape.

The ExA has undertaken an ASI and USIs which included visits to the
locations of the designated and non-designated heritage assets that have
been assessed by the Applicant.

Historic England have confirmed that they have no issues or concerns
regarding the assessment of historic assets, which has been taken into
account by the ExA.

Recording and storage of archaeological assets and finds

Both WCC and SNDPA, supported by Historic England, raised concerns
about the recording and storage of finds and additionally, how outreach
and public engagement is secured within the dDCO.

The ExA asked some clarification questions regarding these issues in
ExQ1 and at the ISH2 session relating to the dDCO. It was apparent that
the primary issue related to available archive space and the funds
required to ensure records and finds could be stored adequately without
resources and funding required from the local authorities.

Following consultation during the Examination, it was confirmed that this
issue was suitably resolved between the parties. In the SoCG with WCC,
reference 4.18 states that Requirement 9 of the dDCO addresses
repository requirements and that WCC agree that this now resolves the
issue with the dDCO.

The ExA’s considerations relating to recording and storage
of archaeological assets and finds

The ExA considers that through consultation during the Examination, the
Applicant has accepted the concerns raised by IPs and has satisfactorily
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3.9.71.

3.9.72.

3.9.73.

3.9.74.

3.9.75.

3.9.76.

addressed the issue of recording, storing and public engagement relating
to potential archaeological finds and that this is secured in the dDCO at
Requirement 9.

ExA Conclusions on Historic Environment

As required by Regulation 3 of the Infrastructure Planning (Decisions)
Regulations 2010, the EXA has given specific consideration to the
desirability of preserving listed buildings, conservation areas and
scheduled monuments or their settings or any features of special
architectural or historic interest which they possess, and the desirability
of preserving or enhancing the character or appearance of conservation
areas.

The EXA is satisfied that the Applicant has fully addressed the possible
effects on the historic environment and assets for the construction and
operation of the Proposed Development and has demonstrated that such
effects associated with the Proposed Development can be satisfactorily
mitigated and managed.

The ExA considers that the necessary monitoring, mitigation, and
controls are incorporated within the latest revisions of the dDCO
requirements and fiEMP. We are satisfied that they would be adequately
secured via Requirement 9 of the dDCO. The ExA agrees with the
findings of the Applicant’s ES, that following mitigation any residual
adverse effects upon the historic environment (archaeology, built
heritage or historic landscape) from the construction or operation of the
Proposed Development would be reduced or offset to levels considered
not significant.

The EXA has reviewed the impact of the Proposed Development on the
historic environment and historic assets, undertaking site inspections to
view all important assets that are potentially impacted.

The EXA notes that Historic England has no concerns regarding the
Applicant’s ES assessment of the historic environment and concluded a
SoCG at the beginning of the Examination [REP2-049]. This confirms that
the residual effects and conclusions of the ES and the proposed
mitigation during construction and operation have been agreed by the
Applicant with Historic England. The SoCG also records that Historic
England have reviewed the ES Chapter 15 (Cumulative Effects) and
agree with the assessment and conclusions therein.

The ExA's conclusions on the effects of the Proposed Development on
designated heritage assets are as follows:

e Less than substantial harm should be ascribed to matters relating to
effects on archaeological significance in respect of the SAM of The
Site of St Gertrude’s Chapel;

e Less than substantial harm should be ascribed to matters relating to
effects on archaeological significance in respect of the SAM of St
Catherine’s Hill;
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3.9.77.

3.9.78.

3.9.79.

3.9.80.

3.10.

3.10.1.

3.10.2.

e Less than substantial harm should be ascribed to matters relating to
effects on archaeological significance in respect of the SAM of the
Roman Trackway; and

e Less than substantial harm should be ascribed to matters relating to
effects on built heritage in respect of the Kings Worthy and Abbots
Worthy Conservation Areas.

For each of the individual identified designated heritage assets, the ExA
is satisfied that the Proposed Development would result in less than
substantial harm to the significance of those assets. Where there is a
harm, the SoST must give that harm considerable importance and
weight. The ExA considers the slight adverse effects would be at the
lower end of the scale of less than substantial harm.

We shall weigh the less than substantial harm to the significance of the
designated heritage assets that we have identified against the public
benefits to determine whether the loss of significance would be justified
in Chapter 5 of this Report.

The EXA is also satisfied that no oversight or omission has occurred in
respect of the assessment undertaken which may prejudice the SoST's
duty to consider the desirability of preserving listed buildings and their
settings. In relation to the Conservation Areas, we are content that the
Proposed Development would not affect any of their key attributes and
their overall character and appearance would be preserved following the
completion of construction works and during operation.

We consider that the Applicant’s assessment complies with the policy
aims of the NPSNN. The findings in respect of the historic environment
will be taken into account in the overall planning balance in Chapter 5 of
this Report.

LANDSCAPE IMPACT, AND VISUAL EFFECTS AND
DESIGN

Introduction

Landscape impact, visual effects, and design were identified as a
principal issue in the ExA’s initial assessment [PD-006]. This Section of
the Report addresses the landscape, visual and design effects of the
Proposed Development.

The Relevant Policy Tests

National Policy

NPSNN paragraph 5.150 provides that: “Great weight should be given to
conserving landscape and scenic beauty in nationally designated areas.
National Parks, the Broads and Areas of Outstanding Natural Beauty have
the highest status of protection in relation to landscape and scenic
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3.10.3.

3.10.4.

3.10.5.

3.10.6.

3.10.7.

3.10.8.

3.10.9.

beauty. Each of these designated areas has specific statutory purposes
which help ensure their continued protection and which the Secretary of
State has a statutory duty to have regard to in decisions.”

NPSNN paragraph 5.151 indicates that the: “Secretary of State should
refuse development consent in these areas except in exceptional
circumstances and where it can be demonstrated that it is in the public
interest.”

NPSNN paragraph 5.152 states that there is: “a strong presumption
against any significant road widening or the building of new roads and
strategic rail freight interchanges in a National Park, the Broads and
Areas of Outstanding Natural Beauty, unless it can be shown there are
compelling reasons for the new or enhanced capacity and with any
benefits outweighing the costs very significantly”.

NPSNN paragraph 5.153 emphasises that: “Where consent is given in
these areas, the Secretary of State should be satisfied that the applicant
has ensured that the project will be carried out to high environmental
standards and where possible includes measures to enhance other
aspects of the environment.”

Paragraph 5.148 states that: “For significant road widening or the
building of new roads in National Parks and the Broads applicants also
need to fulfil the requirements set out in Defra’s English national parks
and the broads: UK government vision and circular 2010 or successor
documents. These requirements should also be complied with for
significant road widening or the building of new roads in Areas of
Outstanding Natural Beauty".

The NPSNN sets out criteria for ‘good design’ for national network
infrastructure in paragraphs 4.28 to 4.35 of that document. Paragraph
4.32 explains that scheme design will be a material consideration in
decision-making. It states that the SoS: “needs to be satisfied that
national networks infrastructure projects are sustainable and as
aesthetically sensitive, durable, adaptable and resilient as they can
reasonably be (having regard to regulatory and other constraints and
including accounting for natural hazards such as flooding).”

Paragraph 4.34 states that: “Whilst the applicant may only have limited
choice in the physical appearance of some national networks
infrastructure, there may be opportunities for the applicant to
demonstrate good design in terms of siting and design measures relative
to existing landscape and historical character and function, landscape
permeability, landform and vegetation.”

The National Planning Policy Framework (September 2023)

Chapter 15 of the NPPF contains overarching policies for conserving and
enhancing the natural environment. Paragraph 176 states that great
weight should be given to conserving and enhancing landscape and
scenic beauty in National Parks, the Broads and Areas of Outstanding
Natural Beauty which have the highest status of protection in relation to
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3.10.11.

3.10.12.

3.10.13.

3.10.14.

3.10.15.

these issues. Paragraph 177 provides that permission in such areas
should be refused for major development other than in exceptional
circumstances and where it can be demonstrated that it is in the public
interest.

Chapter 12 of the NPPF contains overarching policies for design.
Paragraph 126 states that the creation of high quality, beautiful and
sustainable buildings and places is fundamental to what the planning and
development process should achieve. Good design is a key aspect of
sustainable development, creates better places in which to live and work
and helps make development acceptable to communities.

Other legislation, policy and guidance

The legislation, policy and guidance relevant to landscape, and visual
effects is set out in ES Chapter 7 section 7.3 [REP1-003]. A list is
provided at paragraph 7.3.1 of those aspects of legislation and policy
which have been considered in carrying out the ES assessment. In
addition, the assessment was also carried out in accordance with the
professional standards and guidance listed in paragraph 7.3.2. The
assessment methodology is described in ES chapter 7 section 7.4.

The SDNPA LIR paragraph 4.6 [REP2-071] refers to, as amended by the
Environment Act 1995, which sets the following statutory purposes and
duty for National Parks:

e To conserve and enhance the natural beauty, wildlife and cultural
heritage of the area; and

e To promote opportunities for the understanding and enjoyment of
the special qualities of the Park by the public.

The SDNPA also has a duty when carrying out these statutory purposes:

e To seek to foster the economic and social well-being of the local
communities within the National Park.

In addition, s62 of the Environment Act 1995 also requires all relevant
authorities, including statutory undertakers and other public bodies to
have regard to these purposes.

S245 of the Levelling-up and Regeneration Act 2023 (LURA 2023) came
into effect on 26 December 2023 after the close of the Examination. This
amended the National Parks and Access to Countryside Act 1949 s11A
(duty to have regard to purposes of National Parks) by the insertion of a
new subsection (1A) to provide that in exercising or performing any
functions in relation to, or so as to affect, land in any National Park in
England, a relevant authority other than a devolved Welsh authority
must seek to further the purposes specified in section 5(1) and if it
appears that there is a conflict between those purposes, must attach
greater weight to the purpose of conserving and enhancing the natural
beauty, wildlife and cultural heritage of the area comprised in the
National Park.
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3.10.16.

3.10.17.

3.10.18.

3.10.109.

3.10.20.

3.10.21.

3.10.22.

Local Plan policies and SDNP Designation

The South Downs National Park Designation Report (see Appendix B to
the SDNPA LIR [REP2-071]) sets out that its natural beauty and the
opportunities it affords for open-air recreation, having regard to both its
character, and in particular the chalk landscape, and its position in
relation to centres of population, makes it especially desirable that it is
designated for National Park purposes.

The SDLP Core Policy SD3: Major Development provides that planning
permission will be refused for major developments in the National Park
except in exceptional circumstances, and where it can be demonstrated
they are in the public interest. If it is considered that exceptional
circumstances exist and development would be in the public interest, all
opportunities to conserve and enhance the special qualities should be
sought. Development proposals should also be sustainable as measured
against the specified factors.

SDLP Policy SD4: Landscape Character provides that development
proposals will only be permitted where they conserve and enhance
landscape character and sets out the criterion whereby that can be
demonstrated. The purpose of Policy SD4 is to set out how development
proposals will be expected to conserve and enhance landscape character
in the National Park.

SDLP Policy SD5: Design indicates that development proposals will only
be permitted where they adopt a landscape-led approach and respect the
local character, through sensitive and high-quality design that makes a
positive contribution to the overall character and appearance of the area.
It sets out the design principles that should be adopted as appropriate.
The purpose of Policy SD5 is to ensure that all development is of the
highest possible design quality which reflects and respects the
exceptional quality of the natural, agricultural and built environment of
the National Park.

SDLP Policy SD7 states that development proposals in the National Park
will only be permitted where they conserve and enhance relative
tranquillity.

SDLP Policy SD11 indicates that development proposals will be permitted
where they conserve and enhance trees, hedgerows and woodlands and
a proposed loss of trees, woodland and hedgerows should be avoided,
and if demonstrated as being unavoidable, appropriate replacement or
compensation will be required. In addition, opportunities should be
identified and incorporated for planting of new trees, woodland and
hedgerows.

SDLP Policy SD42 sets out an overarching approach for infrastructure
development in the National Park. It states that development proposals
for new or improved infrastructure will only be permitted where, amongst
other things, the design minimises the impact on the natural beauty,
wildlife and cultural heritage of the National Park and the general
amenity of local communities.
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3.10.23.

3.10.24.

3.10.25.

3.10.26.

3.10.27.

3.10.28.

The South Downs National Park Partnership Management Plan 2020-2025
sets out the overarching five-year strategy for the management of the
SDNP. It states that: “National infrastructure schemes must take far
better account of protected landscapes: There are an increasing number
of proposals for new national infrastructure including road and rail
schemes, pipelines and cable routes that could cut through the National
Park. Solutions must be found to avoid or reduce the impact of such
schemes and to achieve net gain for the environment.”

The South Downs Integrated Landscape Character Assessment (SDILCA)
was last updated in 2020. It is an aid to decision making, helping to
understand the landscape, identifying what is important and special
about it, and how it may change in the future. The proposed M3 Junction
9 Improvement Project is within three general landscape types, Open
Downland, Major Chalk Valley Floodplains and Major Chalk Valley Sides;
and more specifically A5 - East of Winchester Open Downs, F5 - Itchen
Floodplain and G5 - Itchen Valley Sides Landscape Character Areas (see
SDNPA LIR Figure 3 and in the Appendix A Plans).

The SDNP is an International Dark Sky Reserve, designated in May 2016.
The quality of dark night skies is also influenced by what takes place
beyond the National Park boundary. Within the SDNP planning policies
are in place that seek to conserve and enhance the intrinsic quality of
dark night skies. SDLP Policy SD8 states that development proposals will
be permitted where they conserve and enhance the intrinsic quality of
dark night skies.

The Applicant’s approach
Landscape and Visual effects

The ES Chapter 2: The Scheme and its Surroundings [APP-043]
paragraph 2.8.8 indicates that the construction phase of the Proposed
Development is estimated to commence in late 2024, with operation
anticipated to commence in winter 2027. The duration of the construction
activity within, or visible from, parts of the SDNP is therefore anticipated
to occur over a short-term period (3 years).

The Applicant’s assessment of effects on landscape and visual receptors
is set out in ES Chapter 7 [REP1-004]. The ES chapter is also supported
by several technical appendices, figures and visualisations including
Appendix 7.3 - Schedule of Landscape Effects [APP-099] and Appendix
7.4 (Schedule of Visual Effects) of the ES [APP-100].

The assessment was carried out in accordance with various professional
standards and guidance and methodologies including the DMRB LA 104
Environmental Assessment and Monitoring (Highways England, 2020)
and the DMRB LA 107 Landscape and Visual Effects (Highways England,
2020) and the Guidelines for Landscape and Visual Impact Assessment
Revision 3 (Landscape Institute and Institute of Environmental
Management and Assessment, 2013) (GLVIA3). It was agreed with key
landscape stakeholders.
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3.10.29.

3.10.30.

3.10.31.

3.10.32.

3.10.33.

Landscape considerations include landscape features, and landscape
character. Visual considerations include visual amenity and views
experienced by people from publicly accessible view locations and nearby
buildings, including residential properties. Visual amenity receptors
assessed within the study area included occupiers of residential
properties; users of Public Rights of Way (PRoWSs); visitors to recreational
areas such as the SDNP, areas of open access land, heritage assets;
people travelling on the existing highway network; visitors to hotels; and
office workers.

The outcomes of these assessments are supported by various
documents, namely the Design and Access Statement (DAS) [APP-162].
This sets out the Design Strategy and principles which have informed the
design with the aim of avoiding and minimising adverse landscape and
visual effects. This design strategy was realised through Figure 2.3 of
Chapter 2 (The Scheme and its Surroundings - Figures (Part 2 of 4)) of
the ES [REP2-049] which identified a range of embedded and essential
environmental mitigation measures.

In addition, Appendix 7.6 (Outline Landscape and Ecology Management
Plan) of the ES [APP-102] sets out measures for the maintenance and
management of the proposed environmental mitigation measures to
ensure their success and that they are delivered to a high environmental
standard.

In terms of enhancement, section 7.8 of the ES Chapter 7, asserts that in
landscape and visual terms, the extent of chalk grassland creation on the
eastern slopes goes beyond the provision of mitigation for the effects of
the Proposed Development and provides landscape enhancement.
Furthermore, in landscape and visual terms the provision of improved
WCH links to the SDNP goes beyond the provision of mitigation for
landscape and visual effects of the Proposed Development and provides
landscape enhancement. The location of the WCH route and chalk
grassland are identified on Figure 2.3 (Environmental Masterplan) of the
ES [REP2-049].

As a result of comments received from SDNPA during the Examination,
the Applicant has provided additional materials and made appropriate
amendments and additions to submission material. This included:

e submission of the Design Principles Report [REP8-025];

e submission of additional longitudinal cross-sections (north - south)
to explain the changes to the topography within the East Winchester
Open Downland landscape;

e updates to the fiEMP [REP8-023] to include two additional
commitments (LV25 and LV26) within the REAC (Table 3.2)
committing to deliver additional woodland planting on the eastern
side of the M3 corridor to provide a minimum of 25m of vegetation
on the proposed cut earthworks replacing chalk grassland on the
lower slopes, and additional woodland planting replacing species-
rich grassland located between the A33 and M3 northbound
highway;
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3.10.34.

3.10.35.

3.10.36.

3.10.37.

3.10.38.

e commitments to the establishment phase for chalk grassland to be
included within Requirement 6 of the dDCO [REP8-004], and
additional commitments to monitoring landscape measures during
the establishment phase as set out in LV22 of the fiEMP [REP8-
023];

e submission of additional visual materials for the proposed compound
including cross-sections and a ZTV to show the theoretical visibility
of activities located at the facility; and

e submission of additional winter visualisations to aid the
understanding of the ExA.

The landscape within the study area falls within either the nationally
designated area of the SDNP or within its setting and is located
immediately to the east of the historic townscape of Winchester. A small
section of the River Itchen passes through the application boundary
which is an ecologically important designated feature as set out in
Section 3.6 of this Report.

In terms of duration and reversibility, paragraph 7.4.49 of ES Chapter 7
explains that the following terminology is used to describe the duration of
landscape and visual effects that would arise from the Proposed
Development:

Temporary — up to 1 year.

Short-term - between 1 and 5 years.
Medium-term - between 5 and 15 years.
Long-term - longer than 15 years.

The ES overall outcome combined to a single conclusion of the likely
significance of effect on LVIA, as required by DMRB LA 107 Landscape
and Visual Effects (Highways England, 2020) would be that the Proposed
Development would have a moderate adverse and significant effect in the
short to medium-term. This is during construction and immediately
following construction whilst the proposed mitigation is establishing. The
overall moderate adverse and significant effect is predicted principally
due to the nature of effects in relation to the designated and sensitive
landscape of the SDNP. The effects reduce to a slight adverse and not
significant effect in the long-term as landscape mitigation planting
successfully establishes to aid landscape integration and provide visual
screening.

Design

The ES Non-Technical summary (NTS) [APP-153] paragraph 2.4.1 sets
out various environmental design features and mitigation incorporated
into the Proposed Development. The design has avoided adverse effects
wherever practicable and reduces residual effects through the embedded
and essential mitigation measures as identified on Figure 2.3
(Environmental Masterplan) of the ES [REP2-029].

The DAS [APP-162] sets out the Design Policy Context in section 3; the
Design evolution and engagement in section 4; the Design Narrative in
section 5 and the Design Rationale in section 6. The DAS recognises that
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3.10.39.

3.10.40.

3.10.41.

3.10.42.

the Proposed Development constitutes ‘Major Development’ within a
National Park, and therefore strong justification for the project is
required. It notes that where necessary, appropriate mitigation has been
included. The DAS concludes that the scheme design complies with its
objectives which have been formulated to address identified problems
and take advantage of the opportunities that the Proposed Development
would provide.

At ISH3, the prospect of a Design Principles document secured by the
dDCO was discussed. As indicated above, a Design Principles Report was
submitted during the Examination with the last update at DL8 [REP8-
025]. This document describes the Design Principles that would be
secured through a Requirement of the dDCO [REP8-004] and would be
certified within Schedule 11.

The Design Principles document is one of a suite of documents that
capture the Proposed Development’s design and environmental
commitments. These documents include:

e The ES [APP-042 to APP-152], including Figure 2.3 in Chapter 2
(The Scheme and its Surroundings - Figures (Part 2 of 4)) of the ES
[REP2-029] which defines the spatial layout of physical mitigation
proposals.

e The fiEMP [REP8-023], including the REAC which defines
commitments on the processes that need to be used in the delivery,
management, monitoring and maintenance of the works.

e Engineering and environmental (principally landscape) drawings and
sections, and the general arrangement drawings, which together
illustrate the preliminary design.

The NPSNN Accordance Table [REP5-017], sets out how the Proposed
Development would comply with the NPSNN criteria for good design
outlined in paragraphs 4.28 - 4.35 of the NPSNN.

Issues arising in the Examination

The key issues considered during the Examination were:

e Effects on landscape character during construction and operation
with particular regard to any adverse effects on the special qualities
of the SDNP and its setting including:

o Earthworks/changes to topography.

o Loss of existing vegetation and proposed new planting.

o Landscape impact of the proposed construction compound.

o The impact of the proposed swale and attenuation ponds upon
the Open Downland of the SDNP.

o The creation of Chalk Grassland and whether additional Chalk
Grassland is required to mitigate the impacts of the proposed
scheme with the extension of the Chalk Grassland across the
remainder of the fields east of the M3.

o The effects on the tranquillity of the SDNP.

o The implications for the SDNP International Dark Sky Reserve.
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e The overall landscape impact and visual effects on the SDNP and its
setting in the long-term.

e Design considerations and the overall approach to design reflected
by the submitted scheme including the Design Principles Report.

e Whether the Proposed Development would constitute significant
road widening or the building of new roads in a National Park and
thus fall within the scope of NPSNN paragraph 5.152.

Effects on the landscape character during construction and
operation

The SDNPA'’s overall position

SDNPA'’s [REP4-047] position is that the SDLP and specifically Policy
SD3: Major Development should be given significant weight as it is
consistent with both the NPPF and NPSNN, on the question of *‘major
developments’ within a National Park.

The SDNPA considers that the Proposed Development would not be
accordance with SDLP Policies SD1, SD3, SD4, SD5, SD6, SD11 and
SD42 (and the associated Design Guide, Supplementary Planning
Document, July 2022), nor would the proposal meet the statutory
purpose of conserving and enhancing the National Park. The LIR
paragraph 6.14 sets out the negative impacts identified by the SDNPA.

The seven special qualities of the SDNP are set out in Figure 2 of the LIR
[REP2-071]. Landscape is the key to all the other special qualities and is
therefore shown at the centre of Figure 2. In SDNPA’s view the aim
behind National Park designation must be to conserve and enhance all
seven special qualities together.

The SDNPA LIR paragraph 4.5 explains that during the SDNP designation
process it was argued that the M3 should act as the clear identifiable
boundary to the western end of the National Park. However, it was
decided that the area to the north and west of the M3 should be included
within the boundary of the National Park as not only was the River Itchen
an important landscape feature, but the area was also part of a high
quality chalk landscape characterised by rolling hills and secluded dry
valleys.

In relation to Applicant’s assertion of landscape and visual enhancement
in relation to the provision of improved WCH links to the SDNP,
paragraph 3.1.23(d) of the SDNPA WR [REP2-075] supports such
provision as it would contribute to the SDNP’s second purpose and policy
priority of improving accessibility within and around the National Park.
However, the SDNPA criticise the alignment of the proposed bridleway
between Easton Lane and Long Walk.

The LIR states that the proposal involves land-take from the SDNP which
would result in significant adverse and permanent impacts on its special
qualities. The SDNPA does not therefore consider that the Proposed
Development accords with both National and Local policies, nor with the
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statutory requirement to conserve and enhance. The main negative
impacts relate to:

e Landscape character including changes to the topography through
cuttings and false cuttings as well as re-profiling of existing
landform to facilitate the proposed road widening and associated
works, including proposed mitigation measures;

e The location and design of the drainage and infiltration features;
and

e The location of the central temporary construction compound and
associated haul roads/ access tracks.

Earthworks/ Changes to topography

The SoCG between SDNPA and the Applicant [REP8-040], records this
topic as a matter of disagreement between the parties. The SDNPA LIR
paragraph 6.14(a) [REP2-071] and paragraph 3.1.17 (a) of their WR
[REP2-075] outline their concerns in this respect. They submit that the
overall design of the Proposed Development should have given greater
consideration to the landform proposals to ensure that there would be a
seamless and appropriate join-up with the existing positive
characteristics of the Open Downland landform.

SDNPA'’s LIR [REP2-071] identifies that its primary concerns in relation to
topography relate to the “cutting into the chalk Open Downland east of
the existing M3 and the deposit of the excess spoil into two existing
natural depressions / dry valleys in the Downland leading to significant
harmful impacts”.

The Applicant’s response to ExQ1 12.1.11, 12.1.18 and 12.1.21 [REP2-
051] provides further information on this matter including the proposed
depth of the cut and fill for the landform modifications to the east of the
M3 corridor, between Easton Lane and Long Walk. The design solution is
to place the material over a sufficient area size, so that the volume being
deposited is blended into the landforms and is reflective of the existing,
variable profiles. The Applicant contends that the placement of fill would
provide the basis for the creation of chalk grassland to help to integrate
the Proposed Development into the existing open rolling chalk downland
landscape. In specific locations, placement would be increased to
capitalise on opportunities for the introduction of false cuttings, thus
maximising screening of the existing M3 and the Proposed Development.

Following the Design Review Panel and statutory consultation, the
Applicant, through a series of workshops and open engagement, worked
with the SDNPA in developing proposals to avoid and minimise effects
including removal of proposed artificial earthworks on the high flank of
the downland, and removal of the spoil deposition areas. The site-gained
material would be used to aid visual screening of the highway corridor
through the implementation of sympathetically designed earthworks
which reflect the existing landform in supporting visual screening and
integrating the highway corridor into its landscape context. This approach
has reduced the footprint of the Proposed Development within the SDNP.
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At ISH1, the Applicant clarified further the degree of change that would
be experienced in the landscape [REP4-034], because of the Proposed
Development. The ES Chapter 2: The Scheme and its Surroundings [APP-
043] paragraphs 2.6.43 to 2.6.45 summarise the position in relation to
land reprofiling. The surface levels of land within the application
boundary are proposed to vary from existing levels as identified in Figure
2.9 (Finished Level Variance from Existing Levels) of the ES Chapter 2 -
The Scheme and its Surroundings - Figures (Part 4 of 4) [APP-064].

The DAS [APP-162] contains a principle that earthworks would be
sympathetic to the downland. Figure 2.3 Environmental Masterplan (The
Scheme and its Surroundings - Figures (Part 2 of 4)) of the ES [APP-
062] shows the contours of placed material derived from the sectional
drawings. Whilst there would be a 9m fill in some areas, it would be
limited to those areas where there would also be a false cut. The design
solution is to place the material over a sufficient area size, so that the
volume being deposited would blend into the landforms and would be
reflective of the existing, variable profiles.

At ISH1 [REP4-034], in relation to the changes of topography around
White Hill Cottage, the Applicant maintained that the Landscape and
Visual Amenity (LVIA) within section 7.9 Chapter 7 of the ES [REP1-004]
is appropriate. This concludes that there would be a negligible impact
against the SDNP designation as a receptor. The Applicant confirmed that
the reasons for the National Park designation were considered against
the impacts created by the changes in topography.

In the SoCG [REP8-040] with the SDNPA, the Applicant’s stated position
is that the provision of an elevated area of landform adjacent to the
embankment would maximise visual screening of the M3 and the
Proposed Development. The Applicant submits that visibility analysis and
the production of visualisations has identified that once landscape
mitigation on these slopes has established the earthworks would not be a
dominant feature. In addition, the proposed woodland features would be
reflective of the surrounding characteristic features found within the
River Valley and further integrate the earthworks. The Applicant has
added an environmental commitment to the fiEMP [REP8-023] to further
explain the design intent and commit to developing the earthwork
profiles during detailed design. Further information is provided in the
Applicant comments on LIRs [REP3-023], in response to paragraph
6.14(a) of SDNPA’s LIR [REP2-071].

Additional long-sections to the east of the Proposed Development and
existing and proposed digital surface model (Appendix A and Appendix B)
were submitted as part of Applicant’s Comments on WRs [REP3-022].

The ExA’s consideration of the earthworks/ changes to
topography

The Applicant’s Closing Statement [REP8-028], acknowledges that the
Proposed Development would include topographical changes with cut and
fill required that would expose and generate chalk. The Applicant
explains that the design principles for the landform proposals have been
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to utilise the site-gained material in a positive way which would minimise
land take, maximise visual screening and reflect and respond to the
landscape characteristics. We are content that those design principles are
appropriate and the form of the Proposed Development would be in
accordance with them.

For the open downland to the east of the M3, the Applicant proposes to
place the excavated chalk on those eastern slopes with the intention of
creating chalk grassland, particularly within the East Winchester Open
Downland landscape. The specific modifications are set out in Figure 2.3
Environmental Masterplan (Figure 2.3 in Chapter 2 (The Scheme and its
Surroundings - Figures (Part 2 of 4)) of the ES [APP-062] which shows
the contours of placed material on the sectional drawings. There is also
the Applicant’s additional and related commitment in the fiEMP [REP8-
023] referred to above.

Having regard to the further information on this topic provided by the
Applicant, including in relation to the proposed depth of the cut and fill
for the landform modifications, we are satisfied that the material would
be spread over a sufficient area with an appropriate volume of deposited
material so that the resulting changes would be reflective of the existing
profiles and blend into the landforms.

As regards the landform changes proposed in the immediate vicinity of
the highway, and associated infrastructure, we concur with the Applicant
that since the types of engineered landform features proposed are
already present in the locality, and in the light of the proposed
landscaping, these changes would also integrate effectively into the
surrounding landscape.

Given the proposed design, and the mitigation measures that would be
secured through the dDCO, we find the concerns of the SDNPA in relation
to this matter to be overstated. We conclude that during construction and
immediately following construction whilst the proposed mitigation is
establishing, there would be a significant adverse effect on the
designated landscape. However, having regard to the Applicant’s visibility
analysis and the visualisations provided by both the Applicant and the
SDNPA, we consider that once landscape mitigation on these slopes has
become established by Year 15, that the earthworks and associated
topographical changes would not have any significant adverse effects on
the surrounding landscape.

Loss of existing vegetation and proposed new planting

The SDNPA identify in their LIR paragraph 6.14(b) [REP2-071] and
3.1.17 (b) of their WR [REP2-075] their concerns with vegetation loss
including the tree removal along the eastern edge of the M3 as currently
the trees and vegetation soften the interface between the motorway and
the SDNP.

The SoCG between SDNPA and the Applicant [REP8-040] records this as
a matter which was not agreed at the close of the Examination. SDNPA’s
position being that the loss of this vegetation that provides existing
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screening and buffering and the opening-up of views (in particular of the
motorway corridor and new infrastructure) would have a significant
detrimental landscape and visual effect on the SDNP and the Winnall
Moors Nature Reserve which falls within it. The SDNPA submits that this
is especially the case when considered in combination with the proposed
increased height of the new junction elements such as the new gantries /
Variable Message Signs (VMS) and motorway signage.

As regards the proposed planting, paragraph 3.1.23(c) of SDNPA’s WR
[REP2-075], expresses concern that in places the width of proposed tree
planting alongside the eastern edge of the M3 would only be 10m wide.
They submit that this is unlikely to be sufficient to provide a robust level
of screening of the road infrastructure and activity, particularly in the
short-term, and examples of this include Easton Lane and Long Walk and
the proposed bridleway between these lanes. In some areas the
proposed tree planting would be narrower than the existing cover, which
at present is up to 25m in width.

The SDNPA sought the strengthening of the dDCO requirements to
ensure that tree planting along the eastern edge of the motorway would
be no less than 25m in width and that at least half of this planting would
occur on top of the cut batter where it would be more elevated and would
provide a more effective screen.

The Applicant provided a response to the SDNPA concerns in the
Applicant’s Comments on LIRs [REP3-023]. This confirms that a small
length (~260m) of planting would be less than 25m wide due to the
topography at this location, with planting located on the edge of the
defined Open Downland landscape where topography profiles steepen.

The fiEMP [REP8-023] was updated during the Examination to include
additional commitments LV25 and LV26 within the REAC Table 3.2 to
provide commitments for additional woodland planting on the eastern
slopes, and in the land parcel located between the A33 and M3 (adjacent
to attenuation basins 1 and 2).

LV25 specifies that further opportunities would be sought to deliver
additional woodland planting within plot reference 5/3a as identified on
the Land Plans [APP-006] in areas currently identified as species rich
grassland on Figure 2.3 in Chapter 2 (The Scheme and its Surroundings -
Figures (Part 2 of 4)) of the ES [REP2-029] to provide additional visual
screening features. The objective of this commitment is to support
environmental visual screening.

LV26 also provides for further opportunities to be sought to increase the
woodland and scrubland belt within plot reference 5/3b on the lower
slopes of the proposed cut batter in areas currently identified as chalk
grassland on Figure 2.3 in Chapter 2 (The Scheme and its Surroundings -
Figures (Part 2 of 4)) of the ES. The objective of this commitment is to
support environmental visual screening and provide a total width of
planting of 25m.
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SDNPA's response to ExQ3 1.3.2 [REP6-034] comments on the
Applicant’s further updates of the fiEMP [REP8-023] to include two new
landscape items LV25 and LV26 and is critical of the details provided and
their scope. For example, LV25 is qualified as follows: “Additional
planting would be subject to constraints of utilities, maintenance of
highways infrastructure and visibility requirements for the proposed and
existing highway”. They submit that the amount of additional woodland
planting might therefore be minimal. In relation to LV26 which proposes
to replace the proposed chalk grassland on the lower slopes of the
proposed cut batter with woodland, they contend that this does not
address the reason that they asked for the woodland planning to be
consistently wider, as planting on the lower slopes would not assist in
visual screening of the highway infrastructure from the wider SDNP.

The Applicant’s Closing Statement [REP8-028] points out that the SDNPA
acknowledge that: “it would appear that most of the proposed vegetation
loss is unavoidable as it relates to vegetation within the footprint of the
currently proposed works” and request that “advanced planting is
undertaken to minimise the opening up of views as much as possible”.

In response to this request, the Applicant has provided additional
materials to confirm the extent and reasoning for inclusion of advanced
planting in Appendix C (Proposed advanced planting locations and the
rationale for each) of the Applicant’s Comments on the LIRs [REP3-023].
Following the SDNPA submission at DL7 [REP7-006], the Applicant has
amended LV16 of the fiEMP [REP8-023]. This commitment provides for
advanced planting of new woodland and scrub/shrub planting to be
undertaken for specified landscape plots and would be secured by means
of Requirements 3, 5 and 6 of the dDCO. For LV16, the assumption on
which it is based is that advanced planting is undertaken at the start of
construction works to provide opportunity for establishment during
construction period to provide improved mitigation at scheme opening.

The Environmental Masterplan Figure 2.3 in Chapter 2 of the ES [REP2-
029] and the OLEMP Appendix 7.6 of the ES [APP-102] show the
advanced planting proposed. This is now secured by the addition a
reference to the timing of advance planting as part of the discharge of
Requirement 5 (3)(a) of the dDCO.

The ExA’s consideration of the loss of existing vegetation and
proposed new planting

In summary, the SDNPA suggest that that the loss of the existing
vegetation would have negative landscape impacts by opening-up views
of the motorway corridor and the new infrastructure and the increased
activity within it. It would also expose views across the valley towards
built up parts of Winchester.

At ISH1, in response to questions relating to the significance of landscape
effects because of tree loss, the Applicant confirmed that whilst the
Proposed Development seeks to minimise vegetation loss, it is recognised
that there would be unavoidable losses. Where there would be losses,
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this has been considered in the landscape and visual assessment [REP1-
003] and taken into account in the overall conclusion.

In that respect, the ES Chapter paragraph 7.11.5 [REP1-003] finds that
the design features including the modified highway network, new
gantries/ VMS and motorway signage, and modified M3 ]9, would result
in a series of noticeable features in the short to medium-term. Given the
loss of woodland, existing vegetation, and modification to landform and
topography, this would result in a series of residual significant effects in
the medium-term. However, the ES concludes that effects reduce to a
slight adverse and not significant effect in the long-term as landscape
mitigation planting successfully establishes to aid landscape integration
and provide visual screening.

We consider that the Applicant has responded positively to the SDNP’s
concerns during the Examination, for example, identifying where
information relating to advance planting is located within the application
documents and by way of changes to the environmental commitments in
the REAC tables. We note that SDNPA [REP7-006] welcomes the
amendment at LV16 to include the additional areas of advanced planting.
These commitments would be secured thought the dDCO [REP8-004].
Requirement 5 now includes specific reference to advance planting.
These commitments would all support the objective of environmental
visual screening.

As regards the SDNPA criticism of LV25 and 26, we do not consider the
Applicant’s caveat to LV25 in recognition of those potential constraints to
be unreasonable at this stage of the process nor does it materially
detract from the main thrust of the stated objective which is to support
environmental visual screening. LV26 proposes to replace the proposed
chalk grassland on the lower slopes of the proposed cut batter with
woodland and makes specific reference to a minimum total width of
planting of 25m in this location. This responds to the SDNPA concerns
about the ability to establish chalk grassland on the lower slopes of cut
batters in locations where woodland was proposed on the upper slopes.
We note that the SDNPA considers that replacing this area of chalk
grassland with woodland is a more realistic proposal.

We have had regard to the outstanding concerns of the SDNPA in relation
to the effectiveness of these additional commitments and their
submission that planting on the lower slopes would not assist in visual
screening of the highway infrastructure and that is why they seek the
woodland planning to be consistently wider. However, we consider that
overall, the proposed planting in this location responds positively to the
recommendations set out in the SDNPA Landscape Character
Assessment. We also find that the Applicant’s visibility analysis
demonstrates that the effectiveness of the planting and landform
proposals would not materially improve if the width of this planting was
increased.

The EXA concludes that the effect of loss of vegetation would indeed be
to open-up views of the motorway corridor and the new infrastructure at
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the outset and this would result in harm in the short to medium-term.
However, given the proposed landscape mitigation planting, including
advance planting, we are satisfied that the effect in the long-term on the
SDNP and the Winnall Moors Nature Reserve would not be significant.

The impact of the proposed swale and attenuation ponds upon
the Open Downland of the SDNP

The SDNPA identified in its LIR [REP2-071] that the “form and location of
the swale and attenuation ponds (and the associated earthworks
required) would have a negative impact and this would be exacerbated
by proposals to enclose the pond with scrub and woodland planting”.

In response to ExQ2 12.2.2 [REP5-035] the SDNPA has submitted at
Appendix C an additional response from Michelle Bolger Expert
Landscape Consultancy. Appendix A identifies that there is an overlap
between the landscape character assessments for Hampshire and the
SDNP, being respectively the Hampshire Integrated Landscape Character
Assessment (HILCA) and the South Downs Landscape Character
Assessment (SDLCA). The area around Attenuation Basin 5 is located
within LCA A5: East Winchester Open Downs in the SDNP study and is
located within the Itchen Valley LCA in the Hampshire study.

The SDNPA Appendix C [REP5-035] sets out in detail why the SDNPA
consider that the Applicant’s proposed woodland planting for the area
around Basin 5 would be uncharacteristic. Appendix C is critical of the
proposed woodland planting in this location “to provide visual screening
of the highway”. They accept that the woodland planting should in time
be successful in providing visual screening during the summer months
and may also have biodiversity benefits. However, they contend that it
would not restore the existing character of the SDNP and there would
remain permanent harm due to the various factors set out in their
response.

The Applicant provided a response to the SDNPA’s concerns at ISH1 as
summarised in its written summaries of oral case for ISH1 [REP4-034].
This identified that the basins and swale to the east of the M3 corridor
would be wet for several days of the year and would have a form
comparable to the existing chalkland landscape.

The Proposed Development and position of the highway and
modifications to the landform results in the need for drainage features
located to the east of the highway, as they would collect the natural flow
of water in the surrounding areas. There would be two basins within the
National Park. Appendix A of Applicant Comments on LIRs [REP3-023]
provides the additional sections to demonstrate the change of
topography for the drainage basins.

The two drainage basins, Basins 5 and 6, would be positioned within the
East Winchester Open Downland LCA but within areas at lower elevation,
when compared to the wider LCA. Basin 5 would accommodate both
overland surface water drainage and some highway drainage. The
landform has been designed to ensure that the basin has sufficient

M3 Junction 9 Improvements - TR010055
REPORT TO THE SECRETARY OF STATE FOR TRANSPORT: 16 February 2024 146


https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000604-South%20Downs%20National%20Park%20Authority%20-%20Local%20Impact%20Reports%20(LIR)%20from%20Local%20Authorities.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000874-South%20Downs%20National%20Park%20Authority%20-%20Responses%20to%20ExQ2%20(if%20issued)%20.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000874-South%20Downs%20National%20Park%20Authority%20-%20Responses%20to%20ExQ2%20(if%20issued)%20.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000863-M3J9_8.13_Applicant%20written%20summaries%20of%20oral%20case%20for%20Issue%20Specific%20Hearing%201%20(ISH1).pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000756-8.9%20Applicant%20Comments%20on%20Local%20Impact%20Reports.pdf

3.10.88.

3.10.89.

3.10.90.

3.10.91.

3.10.92.

3.10.93.

volume to accommodate the 1 in 100 year + 40% climate change events
whilst minimising land take.

Basin 6 has been designed as an infiltration feature, accommodating
overland flows from the surrounding landscape. Although it is referred to
as a ‘basin’, it is a surface feature generated to the rear and sides by
local topography and contained by the proposed bridleway forming a dam
along the downstream end. The proposed location of the basin is within
an existing area of depressed topography, and the proposed
modifications to landform look to replicate this depression. Basin 6 would
have profiles that would be similar to the surrounding landscape. This is
shown in Figure 2.7 in Chapter 2 (The Scheme and its Surroundings -
Figures (Part 3 of 4)) of the (ES) [APP-063] and Appendix D (Additional
cross-sections through Basins 5 and 6) [REP3-023].

The purpose of the swales is to provide a route for the surface water run
off to link to Basins 5 and 6. Without them, the overland flows would
simply flow over the bridleway towards and onto the M3 mainline. Once
vegetation has been established, it is anticipated that the swales would
be imperceptible within the landscape particularly by users on the
bridleway. The Applicant has provided cross-sections thorough the
proposed swale in Sheet 2 of 2 (Carriageway Sections) in Engineering
Plans and Sections [APP-010].

The Applicant’s Closing Statement [REP8-028] acknowledges the
variation in the definition of the landscape character at this location
between the SDNPA’s and HCC's LCA definitions. The Applicant has
summarised its response to the proposed landscape mitigation in
Appendix A (Attenuation basin 5 and landscape design relationship to
landscape character) position paper of the Applicant Written Summaries
of Oral Case for ISH1 [REP4-034].

The Applicant’s Appendix A explains that in addition to the design
function of Basin 5, consideration was given to ensuring that its landform
was sympathetic, while also acknowledging that it would be surrounded
by proposed planting. The introduction of proposed planting around this
attenuation feature would provide visual screening and integration of the
basin and highway infrastructure at this location.

The Applicant submits that whilst the landform is part of a gentle rolling
landform, the continuation of the agricultural landscape as a particular
land use is a unifying feature. This land use would cease following
implementation of the Proposed Development, and therefore an
appropriate alternative land use has been proposed.

The Applicant’s position is that the introduction of planting at this location
as landscape mitigation would serve to support the integration of the
Proposed Development into its surroundings and would also support
conservation of the wider SDNP. The proposed planting would connect
with retained features visible at this location and would also support
habitat connectivity.
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In response to ExQ3 12.3.2 on this matter [REP6-023], the Applicant
reasserts that, given the introduction of new highway infrastructure and
associated infrastructure in this location, the woodland proposals provide
appropriate mitigation in the context of the existing character of the local
area.

The ExA’s consideration of the proposed swale and attenuation
ponds upon the Open Downland of the SDNP

The ExA concludes in Section 3.8 of this Report in relation to drainage
design that if the drainage basins were not present in the design or were
to be significantly redesigned, the ability to meet the requirements for
flood risk reduction and discharge flow rates would be compromised. We
shall now conclude in this Section on the issue of the landscape and
visual impact of the attenuation features within the SDNP.

The proposed woodland planting for Basin 5 would be located in an area
defined by the SDNP as being part of the East Winchester Open
Downland LCA. However, the same geographical area is also defined by
HCC as being located within its Itchen Valley LCA. See Figure 7.3.1 in
Chapter 7 (Landscape and Visual - Figures (Part 1 of 3)) of the ES [APP-
067].

The specific location of Basin 5 is depressed (~50m Above Ordnance
Datum (AOD)) when compared to the wider LCA (rising to ~100m AOD in
the immediate locality). At this lower elevation it occupies a similar
elevation to the Itchen Valley Sides and Valley Floodplain as defined by
the SDNPA which are more typically vegetated. In that respect, we note
that the SDLCA considered that the area in question belonged to neither
LCA G5 Itchen Valley sides nor the LCA A5: East Winchester Open Downs
but was most characteristic of the open downlands.

Itchen Valley LCA is more typically vegetated, so woodland could be
successfully integrated as a landscape element at this location.
Furthermore, this position is supported by vegetation being commonplace
in this general area with vegetation present along Easton Lane, the M3
corridor and surrounding the group of residential properties to the east.

Whilst we note the SDNPA’s submissions that preference should be given
to the SDLCA character assessment, our observations at the time of ASI1
confirm that the existing land use at this location comprises a gently
rolling large open arable field which is bounded by hedgerow planting
(with trees) to the existing M3 corridor and Easton Lane and a woodland
group adjacent to White Hill Cottage. Taking those various factors into
account we concur with the Applicant that this area is one of transition
between two landscape character types.

Against that background, we consider that the proposed woodland
planting could be successfully integrated as a visually appropriate
element in the landscape at this location. Bearing in mind the proposed
introduction of new highway and associated infrastructure in this setting,
the woodland proposals would provide appropriate mitigation in the
context of the existing character of the local area.
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We also note that SDNPA accepts that, given the proposed introduction
of highway infrastructure, there are no preferential landscape proposals.
They acknowledge that the woodland planting should in time be
successful in providing visual screening during the summer months and
may also have biodiversity benefits. The SDNPA nevertheless consider
that the woodland planting would be part of the residual permanent
harm, along with the changes in landform, and that it would not mitigate
the permanent harm to the landscape character.

We disagree and consider that the introduction of planting at this location
as landscape mitigation would respect the existing character and would
serve to support the integration of the Proposed Development into its
immediate surroundings, and the conservation of the wider SDNP.

Turning to Basin 6, we note that whilst it is referred to as a basin, this is
an existing feature within the existing topography. The topography of the
basin has been designed to be sympathetic to the surrounding existing
flowing downland topography, with steepened earthworks limited to the
area adjacent to the proposed Bridleway. The form of Basin 6 would have
similar profiles to the surrounding landscape. Given those design features
we are content that Basin 6 would not appear as an incongruous feature
but would blend well with the surrounding chalk grassland landscape
which would be created at this location.

The swale that would run on the east side of the proposed bridleway
would take the form of a shallow depression with gradual side slopes. We
are satisfied that once vegetation has been established, the swale would
be imperceptible within the landscape including by users on the
bridleway.

The landscape impact of the proposed Construction Compound

The ES Chapter - Chapter 3: Assessment of Alternatives [APP-044]
paragraph 3.13.25 explains that further work was undertaken after
statutory consultation to reduce the impact of the main construction
compound at Area A through examining location, size and configuration
options and paragraph 3.13.26 presents the result of that exercise in
Insert 3.10. In response to ExQ1 4.1.5, the Applicant explains how the
reduction in footprint has been achieved and indicates the proposed
extent and location of the planting that would take place between the
main site compound area and the gyratory.

In response to ExQ3 4.3.5(I) [REP6-023] and ExQ2 4.2.2(ii) [REP5-026],
the Applicant expands upon how the sensitivity of the SDNP has been
determined. The Applicant’s response to ExQ3 4.3.5 confirms that great
weight was afforded to the SDNP in accordance with policy. The
assessment undertaken in Chapter 7 (Landscape and Visual) of the ES
and its associated appendices outlines the Applicant’s position on these
matters. The sensitivity of the SDNP has been defined considering it as a
whole and adopting a worst-case position considering its qualities and
their influence.
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The Applicant contends that NPSNN paragraph 5.150 does not apply to
every individual element of the Proposed Development in isolation but
the collective development as a whole. As a result, greater weight was
not afforded to the impact on the SDNP from the construction compound
in isolation given the context of the existing junction, the Proposed
Development and the construction activity that would take place at this
location.

The SDNPA’s position, as noted in its LIR [REP2-071] and the SoCG
[REP8-040], is that in the proposed location the construction compound
would protrude into and exacerbate the impact of the works on the
SDNP. They consider that a compound in this location would be an
unacceptable incursion beyond the existing highway into the Open
Downland landscape of the SDNP beyond the valley side.

In response to ExQ2 12.2.6 [REP5-026] the Applicant refers to Appendix
E (ZTV of construction compound) of its written summaries of oral case
for ISH1 [REP4-034] which identifies the area of theoretical visibility of
the proposed construction compound activities and facilities including
those from within the SDNP.

This identifies isolated areas of visibility extending into the mid-distance
(up to 1.5km) to the east of the M3 corridor from the SDNP and from
elevated landforms such as Magdalen Hill Down and from areas already
anticipated to experience visibility of the Proposed Development.
Broadly, visibility beyond Long Walk and from the wider areas of the
SDNP would be restricted; visibility would be experienced from Easton
Lane (within the SDNP) from its commencement at the M3 J9 until the
intersection with Long Walk to the north-east.

To the west of the M3 corridor there is very isolated theoretical visibility
from the lower lying areas of the Itchen Valley within the SDNP including
from the recreational trail of the Itchen Way where there is visibility of
the existing highway infrastructure. In general, visibility is restricted from
the wider Itchen Valley, which is part of the setting of the SDNP, and
from sections of the Itchen Way including north of the A34.

Whilst the analysis undertaken does not distinguish between the
activities being visible within the compound, it is those activities located
on the higher elevation which would experience the greatest degree of
visibility, including the proposed car parking and storage areas. The
Applicant anticipates that from the eastern side of the M3 corridor within
the SDNP and from Easton Lane and Long Walk, the areas with
theoretical visibility of the compound would be more extensive and would
include views of the proposed cabins, than from the west of the existing
M3 (within the SDNP and its setting), where views would be more
restricted and limited to features on the elevated ground including the
car parking and storage areas. However, these views would be
experienced against the backdrop of an operational construction site
where there would be significant earthworks being undertaken and
vegetation clearance would have occurred.

M3 Junction 9 Improvements - TR010055
REPORT TO THE SECRETARY OF STATE FOR TRANSPORT: 16 February 2024 150


https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000604-South%20Downs%20National%20Park%20Authority%20-%20Local%20Impact%20Reports%20(LIR)%20from%20Local%20Authorities.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-001013-M3J9_7.12.2_Statement%20of%20Common%20Ground%20with%20South%20Downs%20National%20Park%20Authority%20(Rev%201).pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000906-M3J9_8.17%20Applicant%20Response%20to%20the%20Examining%20Authority%E2%80%99s%20Second%20Written%20Questions%20(ExQ2).pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000863-M3J9_8.13_Applicant%20written%20summaries%20of%20oral%20case%20for%20Issue%20Specific%20Hearing%201%20(ISH1).pdf

3.10.113.

3.10.114.

3.10.115.

3.10.116.

3.10.117.

3.10.118.

To assist in demonstrating the potential impacts of the main construction
compound in this location, the Applicant submitted an indicative plan in
Appendix D (Construction compound layout plan) [REP4-034] showing
the layout of the construction compound. This demonstrates that the
Applicant would be able to locate the fixed elements lower in the
landscape to further reduce the visual effects and respond appropriately
to the site topography. The Applicant contends that a sensitive layout of
the construction compound would ensure effects would be minimised as
far as reasonably practicable.

In relation to Appendix D, the SDNPA comment that whilst the degree of
cut and fill required does not appear excessive it is a simplified section
and a reminder that there would be a constant need to reprofile land
within the compound because of the existing rolling topography for
features such as access roads, car parking and the like. Although it would
be possible to reprofile this at the end of the construction period they
submit that it is generally impossible to restore to the natural ground
profile.

On the degree of cut and fill that is shown Appendix D to enable siting of
the cabins (0.36m), the Applicant’s response to ExQ2 12.2.7 explains
that the indicative compound layout seeks to minimise temporary
reprofiling of the existing topography by locating the cabins such that
their long dimension would be parallel to contours, thus enabling very
minor cut and fill works local to the cabins only. The 0.36m is an
anticipated value based upon current topographical survey information.

The Applicant submits that whilst it is not reasonable to require it to fix
the layout of the main construction compound, Requirement 15 of the
dDCO requires that any static unit providing welfare or other facilities
within the temporary construction site compound as part of Work No. 38
shall be a single storey unit and shall not exceed a height of 4 metres.
In response to ExQ3 12.3.8 [REP6-023], the Applicant explains why the
height restriction is set at a maximum height of 4m and cannot be
reduced.

The SDNPA has responded to ExQ2 12.2.3 and 12.2.6 to 12.2.8 on this
topic [REP5-035]. In relation to Appendix F (Cross-section of the
construction compound) to the Applicant’s written summary of oral
submissions for ISH1 [REP4-034], SDNPA comment that both cabins and
storage would be visible from Easton Lane within the SDNP. They submit
that they would be seen beyond the proposed 2.2m close boarded fence
which would, in itself, appear incongruous. However, they accept that the
close-boarded fence would screen views of parked cars.

In response to ExQ3 12.3.8, SDNPA indicate that should the Applicant’s
preferred location remain the proposed position of the compound, then
without prejudice to the matters of principle in relation to the siting of
the construction compound, they welcome the introduction of dDCO
Requirement 15 which provides for height restrictions on the site but
would wish to see this extended to include the stored materials as well as
‘static units’. Furthermore, the SDNPA would also like to see a
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3.10.119.

3.10.120.

3.10.121.

3.10.122.

3.10.123.

3.10.124.

commitment to the use of ‘living hoardings’, and additional mitigation
through the use of a Construction Worker Travel Plan to further reduce
the amount of car parking required on the site.

The Applicant explains in response to ExQ2 12.2.9, why all the parking
spaces for visitors and workforce could not be off-site and a park and
ride system operated for all visitors and workers, and comments on the
extent of the area required and the impact of that upon the SDNP. Since
the main construction compound would be immediately adjacent to the
construction activities being undertaken to M3 J9 and within the
agricultural fields to the north of Easton Lane, the Applicant submits that
any visual effects would be experienced in combination with the wider
construction activity.

The ExA’s consideration of the landscape impact of the proposed
construction compound

The ES Appendix 7.3 [REP1-013] assesses the overall significance of
effect of construction activities on the SDNP as moderate and hence
significant. The construction activities include the provision of the main
construction compound. It is anticipated that the construction activity
would occur over a short-term period of 3 years.

The Applicant’s Appendix E plan [REP4-034] showing the ZTV illustrates
that there would be limited views of the construction compound from
within the National Park beyond 1km, with more longer views from the
west outside the National Park. Although the construction compound
activity would be apparent from within the SDNP and its setting, the ZTV
demonstrates the fairly limited extent of that visibility that would occur
over the short-term period of construction and restoration.

The Applicant’s Appendix D indicative construction compound layout plan
[REP4-034] demonstrates that the Applicant would be able to locate the
fixed elements lower in the landscape to respond appropriately to the site
topography and ensure that visual effects would be minimised as far as
reasonably practicable.

As regards the proposed mitigation, the dDCO now includes Requirement
15 which sets a maximum height of 4m for any static units contained in
the main construction compound. This would also serve to mitigate the
adverse impact. In the light of the Applicant’s response to ExQ3 12.3.8
[REP6-023] we accept that to attach a height restriction to transitory
features such as the on-site storage and plant would amount to a
disproportionate restriction on the Applicant’s ability to manage its
construction compound efficiently and safely. Given the Applicant’s
response to ExQ3 4.3.5 [REP6-023], we agree for the reasons set out in
that response, that it would also be inappropriate to require the
installation of temporary living screen hoardings.

Having regard to the Applicant’s response to ExQ3 4.3.5 and 4.3.4 (iii)
[REP6-023], we are satisfied that it would not be feasible or reasonable
to further reduce the size of the compound. We nevertheless welcome
the Applicant’s response to the request set out in the SDNPA’s DL5
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3.10.125.

3.10.126.

3.10.127.

3.10.128.

3.10.129.

Submission [REP5-035] for a Travel Plan by adding in entry C15 to the
REAC Table 3.2 in the fiEMP. That would be secured by Requirement 3 of
the dDCO [REP8-004].

The ExA has considered the extent of the changes that would take place
to the land to facilitate this use for the temporary period and the
Applicant’s proposals for reinstatement. We have considered the SDNPA’s
concerns in relation to the Applicant’s ability to restore to the natural
ground profile at the end of the temporary period and the vegetation loss
including at the site entrance.

The Applicant’s response to ExQ3 12.3.8 confirms that the location of the
compound entrance from the A272 would utilise an existing farmer’s
access. Whilst some clearance of the existing vegetation would be
required to facilitate the access junction and provide appropriate sight
lines, once construction activity is complete the access would be
reinstated back to its existing form and the proposed structural
landscape planting would be planted to replace features lost as part of
the construction of the Proposed Development.

The Applicant’s written summaries of oral case for Issue Specific Hearing
1 (ISH1) [REP4-034] Appendix C Construction Compound Position
Statement explains that to prepare the compound for use, the area
would be stripped of topsoil, but no further reprofiling of the underlying
chalk would be required for the car park and storage area. There would
be limited areas of local cut to fill earthworks underneath the cabin
footprints of 0.3m which would be restored in accordance with the
requirements of the dDCO. The Applicant’s ISH1 summary at Appendix F
provides cross-sections of the construction compound showing the land
profile as existing, during construction and following construction and
demonstrates the limited changes that would occur in that respect during
construction.

In the light of the Applicant’s ISH1 oral and post-hearing submissions
and its responses to ExQ3 4.3.4(iii) and 12.3.8 [REP6-023], we are
content that the adverse effects on the designated landscape from the
presence of the construction compound would be temporary and
reversible and that those adverse effects would not endure once the
construction of the Proposed Development is completed, and the land
reinstated.

The ExA agrees with the Applicant that the impact of the construction
compound at this location would not materially increase the overall
effects on the SDNP arising from the wider construction activity. In
reaching that conclusion, we have taken into account the context of the
existing junction at the boundary of the SDNP, the construction of the
Proposed Development, the proposed mitigation and the resulting effects
anticipated on this designated landscape during this phase. Nevertheless,
the overall adverse effects that would occur during the construction
period and until restoration would be significant after mitigation.
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3.10.130.

3.10.131.

3.10.132.

3.10.133.

3.10.134.

3.10.135.

3.10.136.

The provision of Chalk Grassland as mitigation and whether
additional Chalk Grassland is required to mitigate or enhance the
adverse impacts

The SoCG between the SDNPA and the Applicant [REP8-040] notes that
chalk grassland is proposed on lower slopes of the SDNP open downland
slopes, and adjacent to new woodland and scrub areas on cutting/
embankment slopes throughout the application boundary.

The SDNPA welcomes the principle of the proposed chalk grassland as a
form of mitigation for the Proposed Development and state in their LIR
[REP2-071] that the: “provision of Chalk Grassland is a positive attribute
of the proposed scheme”. However, they express concern that: “the
details proposed within the landscape east of the M3 would establish an
artificial new line or sub-division within the Open Downland”.

The SDNPA submit that the area proposed to be managed as chalk
grassland would not correspond with any existing field boundaries and
differences in management regimes would establish a new pattern in the
landscape which would not correspond to any existing or historic patterns
exacerbating the impacts of the Proposed Development. The SDNPA are
also concerned that it is unclear how the chalk grassland would be
protected from agricultural activities and management practices which
might undermine or disturb the proposed chalk grassland. They seek
further measures including that the fields east of the M3 should be
treated as one and all reverted to chalk grassland to be secured though
the dDCO Requirements.

The SDNPA’s WR, paragraph 3.1.23(a) [REP2-075], also questions the
proposed location of some of the chalk grassland (such as the lower
embankments alongside the M3) and how viable it would be in the long-
term. They point out that the proposed areas of chalk grassland need to
be designed with good management in mind, in terms of access, degree
of slope, and if grazing is proposed, water supply and fencing into
suitable grazing cells.

The Applicant responded to the SDNPA on this topic at ISH1 [REP4-034]
and in its comments on LIRs [REP3-023] specifically in response to
paragraph 6.14(e) of SDNPA’s LIR [REP2-071].

The Applicant confirms that 9ha of chalk grassland would be provided in
a ~100m strip across the east of the Proposed Development and is
focused in the area subject to landform reprofiling. The Applicant
disagrees that further chalk grassland would be necessary as mitigation.
The Applicant submits that the design proposals reflect the need to
balance land-take within the SDNP, the impacts on the BMV agricultural
land and provide proportionate mitigation.

On the question of whether there should be an extension of the proposed
area of chalk grassland to the east of the M3 corridor to include the full
agricultural field, the Applicant’s response is set out in paragraph 6.14e
within section 4 of its Comments on LIRs [REP3-023]. The SoCG [REPS-
040] also records the Applicant’s position.

M3 Junction 9 Improvements - TR010055
REPORT TO THE SECRETARY OF STATE FOR TRANSPORT: 16 February 2024 154


https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-001013-M3J9_7.12.2_Statement%20of%20Common%20Ground%20with%20South%20Downs%20National%20Park%20Authority%20(Rev%201).pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000604-South%20Downs%20National%20Park%20Authority%20-%20Local%20Impact%20Reports%20(LIR)%20from%20Local%20Authorities.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000602-South%20Downs%20National%20Park%20Authority%20-%20Written%20Representations%20(WRs),%20including%20summaries%20of%20all%20WRs%20exceeding%201500%20words.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000863-M3J9_8.13_Applicant%20written%20summaries%20of%20oral%20case%20for%20Issue%20Specific%20Hearing%201%20(ISH1).pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000756-8.9%20Applicant%20Comments%20on%20Local%20Impact%20Reports.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000604-South%20Downs%20National%20Park%20Authority%20-%20Local%20Impact%20Reports%20(LIR)%20from%20Local%20Authorities.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-000756-8.9%20Applicant%20Comments%20on%20Local%20Impact%20Reports.pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-001013-M3J9_7.12.2_Statement%20of%20Common%20Ground%20with%20South%20Downs%20National%20Park%20Authority%20(Rev%201).pdf
https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/TR010055/TR010055-001013-M3J9_7.12.2_Statement%20of%20Common%20Ground%20with%20South%20Downs%20National%20Park%20Authority%20(Rev%201).pdf

3.10.137.

3.10.138.

3.10.139.

3.10.140.

3.10.141.

3.10.142.

For the management of the chalk grassland, Appendix 7.6 OLEMP [APP-
102] includes outline requirements for proposed landscape elements, as
well as their specification, management, and maintenance. Appendix E
(Position Paper - Soft Landscaping Specification) outlines the rationale
for the selected planting stock sizes specified in Appendix 7.6 (OLEMP) of
the ES [APP-102].

Requirements 3 and 5 of the dDCO [REP8-004] and the REAC entry LV3
within the fiEMP [REP8-023] set out the requirement to produce a
Landscape and Ecological Management Plan (LEMP) prior to
implementation of the Proposed Development. Requirement 6 (3) which
relates to the implementation and maintenance of landscaping
specifically includes chalk grassland within the 5 year establishment
phase during which failed chalk grassland must be replaced.

In addition, and in response to the SDNPA’s view on chalk grassland not
successfully establishing on verges, the Applicant has committed to a
range of measures outlined in Appendix 7.6 (OLEMP) of the ES [APP-
102], to ensure its success. The Applicant also amended entry LV22 in
the REAC (Table 3.2) within the fiEMP to include additional commitments
on monitoring this new habitat. These measures and controls would be
refined and updated (in consultation with the SDNP) and included in the
SiEMP.

In response to the SDNPA'’s suggestions that additional mitigation
measures should be secured in a s106 agreement, the Applicant’s
position is that additional mitigation is not required. Whilst the Applicant
has discussed the use of Designated Funds to provide further chalk
grassland enhancement within the National Park with the SDNPA this
does not form part of the application submitted.

The ExA’s consideration of the provision of Chalk Grassland as
mitigation and whether additional Chalk Grassland is required to
mitigate or enhance the adverse impacts

The proposals for proposed chalk grassland would provide substantial
areas of new semi-natural habitats within the SDNP and would deliver
over 9ha of chalk grassland to the east of the M3. We concur with the
Applicant that its introduction would respond to the SDNPA’s LCA
development considerations. The provision of chalk grassland within the
Open Downland LCA would respond positively to the special qualities of
the SDNP.

On the question of whether the proposed chalk grassland within the
landscape east of the M3 should be extended to include the fields east of
the M3, the Applicant has explained that the area in question has been
subject to continual change over the past 100 years. Prior to it being in
its current form as a large open field, it was subdivided into a number of
small and medium-sized land parcels. However, this pattern was oriented
in an east-west direction with few boundaries running in a north-south
orientation. It was not therefore possible to reflect this former pattern
with the new scheme.
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3.10.143.

3.10.144.

3.10.145.

3.10.146.

3.10.147.

3.10.148.

We agree with the Applicant that the retained arable farmland combined
with the chalk grassland within this part of the landscape would still
retain the open downland characteristics and its broad scale and would
not result in perceptible subdivision. The establishment of the woodland
planting on the M3 embankments slopes would also reduce visibility of
the delineation from the west. From the east, the rolling topography
would reduce the perception of this delineation. We also note that the
extension sought would result in additional loss of BMV agricultural land.
For those reasons, we consider the proposed mitigation to be entirely
satisfactory and proportionate. We believe that extending the chalk
grassland beyond the current area identified would represent an
unreasonable requirement that would go beyond the mitigation
requirements necessary for the Proposed Development.

In relation to the management, maintenance and monitoring of the chalk
grassland, we are satisfied that satisfactory arrangements would be
made by means of the OLEMP and subsequently the LEMP which would
be secured by Requirements 3, 5 and 6 of the dDCO [REP8-004].
However, as explained in Section 3.6 of this Chapter, we consider that
Requirement 6 (3) should be amended so that the 5 year establishment
phase during which failed chalk grassland must be replaced is extended
to 10 years. The rDCO contains an amendment to that effect.

In addition, LV22 in the REAC within the fiEMP [REP8-023] has been
updated to include the following additional commitment: “During the
establishment period monitoring for establishment of newly created
landscape elements will take the form of quarterly inspection in the first
two years, followed by biannual inspections in the following three years
after seeding/planting”.

We conclude that the proposed chalk grassland would provide ecological
and mitigation that would contribute to an overall BNG for the Proposed
Development that we have concluded upon in Section 3.6 of this Report
as representing a positive benefit in that context. In addition, we
consider that it would provide landscape mitigation and an element of
landscape enhancement in this location. We concur with the Applicant
that it would not be necessary or reasonable to require the extension of
chalk grassland further east as part of the Proposed Development to
provide additional landscape mitigation or enhancement.

We consider the proposed mitigation in the form of the provision of chalk
grassland to be entirely satisfactory and appropriate. In the light of the
proposed management, maintenance and monitoring that would be
secured by the rDCO, we are content that satisfactory measures have
been secured and would be put in place with a view to achieving the
viability and success of the new chalk grassland area.

The Tranquillity of the SDNP

The SDNPA LIR [REP2-071] explains that the seven special qualities of
SDNP include tranquil and unspoilt places. The LIR states that:
“"Tranquillity is considered to be a state of calm and quietude and is
associated with a feeling of peace. It relates to quality of life, and there is
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3.10.149.

3.10.150.

3.10.151.

3.10.152.

3.10.153.

good scientific evidence that it also helps to promote health and well-
being. It is a perceptual quality of the landscape and is influenced by
things that people can both see and hear in the landscape around them”.

The South Downs National Park Tranquillity Study (2017) sets out
relative tranquillity across the SDNP. It is acknowledged that the overall
sense of tranquillity is diminished nearer to the existing M3. SDLP Policy
SD7 states that development proposals in the National Park will only be
permitted where they conserve and enhance relative tranquillity.

The SDNPA response to ExQ2 12.2.2 [REP5-035] submits that the
residual effects at Year 15 would include a reduction in tranquillity. The
SDNPA acknowledge that there are proposals to mitigate for noise
impacts and welcome the specific reference in the fiEMP [REP8-023], to
the use of ‘low noise road surfacing’ and dDCO Requirement 14.
However, the SoCG between the SDNPA and the Applicant records that
whilst the construction hours of working are now agreed, the extent of
the low noise road surfacing that would be provided is not.

The SDNPA seek a commitment to extend the use of ‘low noise road
surfacing’ to existing sections of the M3 throughout the Order limits (or
even wherever the M3 runs through or adjacent to the National Park).
Paragraph 11.8.2 of Chapter 11 (Noise and Vibration) of the ES [APP-
052] indicates that low noise road surfaces are proposed as part of the
Proposed Development where new road surfaces are to be laid. The
Applicant’s position remains unchanged and is as stated in response to
ExQ2 13.2.4 [REP5-026].

The ES Chapter 7 (Landscape and Visual) [REP1-003] acknowledges that
within the immediate environs of the Proposed Development an adverse
effect on tranquillity would be experienced during construction and at
Year 1 following its opening. At Year 1 there would only be negligible
change for the SDNP, and within localised areas some locations would
experience a reduction in traffic noise from the baseline condition due to
the proposed landform modifications. Following establishment of
landscape planting which would be delivered as part of the mitigation
package, no adverse effects on tranquillity are predicted to remain by
Year 15.

The Applicant’s position is that the existing M3 corridor is a visible and
audible feature on the western edge of the SDNP. The design of the
landform proposals on the eastern side of the Proposed Development
adjacent to and within the SDNP in combination with proposed soft
landscape planting would serve to provide screening of the highway to
further minimise effects on tranquillity. The Applicant considers that,
following establishment of the proposed landscape mitigation planting, as
well as the modifications to landforms, the eastern part of the SDNP
would experience beneficial effects through reduced visibility of man-
made features, some reduction in audibility, and the enhanced
experience of new natural features provided within the SDNP.
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3.10.154.

3.10.155.

3.10.156.

3.10.157.

3.10.158.

3.10.159.

The Applicant’s response to ExQ1 12.1.1 [REP2-051], explains further
how the Proposed Development seeks to positively respond to the
SDNP’s special qualities including ‘tranquil and unspoilt places’. The
Applicant has also provided further information in response to ExQ1
12.1.14,12.1.15, 12.1.21, 12.1.24 and 13.1.3 on this topic.

The ExA’s consideration of the tranquillity of the SDNP

The EXA has carefully considered the effect of the Proposed Development
on the SDNP’s special quality of tranquillity. The Applicant’s response to
ExQ1 12.1.21 explains how the SDNP’s special qualities have informed
the design approach including in relation to ‘Tranquil and unspoilt places’.
In the light of the ES assessment, and the further explanations provided
by the Applicant in response to our questions, we are satisfied that the
ES has correctly assessed the effect on tranquillity. Although an adverse
effect on tranquillity would be experienced during construction and at
Year 1, there would only be negligible change for the SDNP by Year 1 and
by Year 15 no adverse effects on tranquillity would remain. Indeed, we
agree with the Applicant that by that stage the eastern part of the SDNP
would experience some beneficial effects.

We also note that the SDNPA considers the proposed working hours

would help to lessen the negative impacts on tranquillity during the

construction phase. The SoCG [REP8-040] records that the proposed
construction working hours are now agreed.

The package of mitigation measures includes the design solution for the
landform proposals east of the M3 corridor to support visual screening
and noise attenuation, the elevation of the Proposed Development being
set as low as possible to minimise its visibility and audibility and the
introduction of low noise road surfaces as part of the Proposed
Development where new road surfaces are to be laid.

As regards the provision of low road noise surfacing for all roads in the
SDNP, as sought by the SDNPA, we do not find that it would be
necessary, or reasonable to require such provision in association with the
Proposed Development. We believe that the mitigation package including
the proposed construction hours and the extent of the low noise
surfacing to new roads would provide satisfactory mitigation for the
effects on tranquillity. Nevertheless, we consider that it is reasonable in
this location to specifically provide for consultation on the noise
mitigation measures, including low noise road surfacing, with both the
SDNPA and the WCC on matters relating to their function and with HCC
as the local highway authority. The rDCO includes an amendment to
Requirement 14 to this effect. We also consider the prospect of low noise
road surfacing in Section 3.11 of this Report, in the context of noise
impacts.

The EXA concludes that there would be an adverse effect on tranquillity
during construction, but by Year 1 there would only be negligible change
for the SDNP and by Year 15 the Proposed Development would conserve
and enhance relative tranquillity in accordance with SDNP Policy SD7.
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3.10.160.

3.10.161.

3.10.162.

3.10.163.

3.10.164.

3.10.165.

The South Downs National Park International Dark Sky Reserve

The SDNP is an International Dark Sky Reserve, designated in May 2016.
The quality of dark night skies is also influenced by what takes place
beyond the SDNP boundary [REP2-071].

The SDNPA LIR paragraph 6.23 [REP2-071] welcomes the general
approach by the Applicant to avoid and minimise the impacts of lighting
during construction and operation and the commitments in the fiEMP
[REP8-023] that lighting would be designed in consultation with the
SDNPA and in accordance with the SDNPA’s Dark Skies Technical Advice
Note Version 2 (May 2021), which accompanies Policy SD8.

However, the SoCG between the Applicant and SDNPA [REP8-040]
records an area of disagreement in relation to the lighting assessment
methodology, including Dark Night Skies.

Following discussion at ISH1, the Applicant updated Figure 7.14 of
Chapter 7 (Landscape and Visual — Figures) (Part 3 of 3) [REP3-015].
The Applicant has also provided further information in relation to the
potential impact of the proposed lighting in response to ExQ1 12.1.9,
12.1.10 and 12.1.13 [REP2-051]. The Applicant points out that LV24 in
Table 3.2 of the fiEMP [REP8-023] requires that the gantry mounted
signage lighting should be designed within the parameters of the
Environmental Light Zones in which they are located and in accordance
with the SDNP (TLL-10), Technical Advice Note.

In addition, the reference designs for signage lighting Figure 7.7.2 and
Annex 1 (Proposed-Design Values) for GADS003, and Annex 2
(Proposed-Design Values) for GADS004 of Appendix 7.7 (Technical Note
Lighting Assessment of Gantry Signage) of the ES [APP-103] show the
avoidance of excess direct upward light which, based on the proximity of
Winchester as an existing source of upward light, influences skyglow and
causes a reduction in night sky visibility. This results in the Applicant’s
conclusion that the Proposed Development would not noticeably or
attributably change the dark sky conditions within the SDNP Dark Sky
Reserve.

The Applicant’s response to ExQ1 12.1.13 provides further justification
and explanation to support the view that the effects would be very small-
scale. The Applicant acknowledges that in relation to the SDNP
designation there would be a discernible change to lighting conditions.
However, the size and scale of the change is considered very small for
the following reasons:

e the proximity of Winchester as an expansive lit area and with a high
proportion of upward light, both direct and indirect;

e the existing M3 corridor includes light sources through vehicle tail
and head lights;

e the gantry-lit signage has been designed to minimise upward light,
and to be consistent with obtrusive lighting criteria established
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3.10.166.

3.10.167.

3.10.168.

3.10.169.

3.10.170.

within Institution of Lighting Professionals Guidance Note 1 for the
reduction of obtrusive light (2021);

¢ lighting in the underpasses would be limited to the underpass itself,
which in any event are situated at a relatively low elevation in the
landscape and typically below the existing carriageway levels in
these areas which vary between 45 and 63m;

o the effects on perceptual qualities of proposed lit elements are
limited in respect of the SDNP given the position and orientation of
the lighting and the perception of these from the SDNP; and

e in addition, the underpasses would be located in very close
proximity to the existing M3 and A34 corridors, in an area already
influenced by light sources from vehicles.

The ExA’s consideration of the South Downs National Park
International Dark Sky Reserve

Given the information on this topic provided both with the application and
during the Examination, the EXA is satisfied that there would be no
discernible change to the Environmental Light Zones or the dark skies of
the SDNP within the application boundary and its environs. The Proposed
Development would be consistent with the aims of SDLP Policy SD8 in
that respect.

The overall effects on the SDNP in the long-term

The ES Chapter 7 (Landscape and Visual) presents the findings of the
assessment of the construction and operation (including maintenance
where relevant) of the Proposed Development on LVIA [REP1-003]. The
summary findings set out in paragraph 7.11.15 are that the overall
moderate adverse and significant effect predicted in the short to
medium-term reduces to a slight adverse and not significant effect in the
long-term as landscape mitigation planting successfully establishes to aid
landscape integration and provide visual screening.

The SoCG between the SDNPA and the Applicant [REP8-040] records this
as a matter that is not agreed. The SDNPA question the reliability of the
judgements within the LVIA including the finding that landscape effects
on the SDNP would no longer be significant at Year 15 of operation
having regard to its intrinsic characteristics including its topography.
They are also critical of the failure to assess landscape and visual effects
for winter at Year 15.

The SDNPA’s response to ExQ2 12.2.2 confirms that their position in
relation to the significance of effects on the SDNP at Year 15 has not
changed in the light of any additional information provided by the
Applicant at DL4 including the winter Year 15 visualisations in Appendix B
of Applicant written summaries of oral case at ISH1 [REP4-034].

The SDNPA submit that the residual effects include: loss of open
downland landscape to the highway; loss of the natural flowing
topography due to the deposition of fill; total loss of landscape character
for the area between White Hill Cottage, the M3 and Easton Lane due to
loss of land to new slip roads, attenuation basin 5, and changes to
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3.10.171.

3.10.172.

3.10.173.

3.10.174.

3.10.175.

topography and woodland planting required to screen those aspects from
the SDNP; loss of continuity of landscape character either side of the
area between White Hill Cottage, the M3 and Easton Lane; permanent
harm to views from the west, in particularly from St Swithun’s Way from
where there would be increased views of traffic and noticeable changes
to the landform which would not appear natural, and reduction in
tranquillity.

In relation to the combined effect on the SDNP, the SDNPA disagree with
the conclusion set out in ES Chapter 15: Cumulative Effects [APP-056],
paragraph 15.5.43 (ExQ2 8.2.1) [REP5-035]. They do not consider that
the loss of land within the SDNP to the Proposed Development, the
permanent changes to topography, the introduction of uncharacteristic
features such as the attenuation basins and visibility of a number of
these changes from St Swithun’s Way can be properly described as ‘very
minor loss or detrimental alteration to one or more characteristics,
features or elements’.

The SDNPA at DL5 submitted as Appendix C an additional response from
Michelle Bolger Expert Landscape Consultancy [REP5-035]. They
welcomed the provision of the Applicant’s revised visualisations with the
loss of existing trees shown accurately and the preparation of winter Year
15 images. However, there remained two viewpoints that they
considered did not fully represent how the change in the landscape would
be viewed on the ground, namely, VP 3 and 7 both of which look towards
the Proposed Development from the west.

To assist the ExA, the SDNPA have provided additional visualisations
which they submit makes it possible to see how the side of the hill slope
would be reprofiled with a new planted edge appearing which marks the
eastern edge of the Proposed Development. They contend that the slope
that would be created to the west of this newly created horizon/ edge
would not have the appearance of a natural hillside as shown in the
visualisation, as it would represent new slopes created by the highway
works.

They submit that there would be a clear loss of the natural hillside when
viewed from VP 3. They also consider that visible moving traffic on this
hillside would have a significantly greater impact than it does at present
and that the reprofiled horizon with its fringe of planting would not
restore the current natural horizon. They emphasise that this is not a
single view but a series of views along this promoted route which were
identified as iconic in the SDNP View Characterisation and Analysis
(2015).

The SDNPA’s position, as recorded in the SoCG, is that there is no
explanation as to how the incursion and expansion of the motorway
landscape into the SDNP, which would result in the erosion of intrinsic
characteristics such as the downland topography and the loss of trees
that cannot be replaced, could be reduced to negligible. They consider
there would be a significant residual and permanent adverse effect on
the SDNP.
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3.10.178.

3.10.179.

3.10.180.

3.10.181.

3.10.182.

The Applicant maintains the view that reported effects on the SDNP
would be non-significant in the long-term once the mitigation measures
have successfully established. This judgement is given on the basis that
the mitigation measures would re-provide vegetation features lost during
the construction period, and that the Proposed Development would be no
more perceptible in the landscape than the baseline condition which
includes the existing highway network.

At ISH1 [REP4-034], the Applicant confirmed that it had reviewed the
assessment of Year 15 effects in both winter and summer. As a result of
the mitigation already proposed which would provide multiple layers of
vegetation, it was considered that the belt of vegetation would continue
to provide necessary screening effects and therefore there would be no
change to the assessment conclusions.

In response to ExQ2 12.2.2 [REP5-035], the Applicant has fully
considered comments from the SDNPA in respect of the LVIA and has
made amendments to the application to secure additional mitigation as
requested including the Design Principles Report, an update to the fiEMP
to include two additional commitments (LV25 and LV26) within the REAC
Table 3.2 and has committed to the establishment phase for chalk
grassland being included within Requirement 6 of the dDCO as set out
above.

At ISH2, SDNPA sought an amendment in relation to Requirement 6 (3),
namely, that it should include reference to ‘other elements planted as
part of the landscaping scheme’ and provide for replacement within a 10
year period after planting rather than 5 years [REP4-047].

The Applicant in response to ExQ2 1.2.1, rejected the proposal that a
longer post-construction management plan would be more appropriate
than the 5 years currently included in the dDCO. As stated in Appendix
7.6 (OLEMP) of the ES [APP-102], ‘the duration of management and
monitoring for each landscape / ecology element created or enhanced is
25 years from completion of the authorised development’. A response to
the provision of a longer establishment period and how landscape and
planting ‘failures’ are to be resolved is also covered in response to ExQ2
9.2.16.

The ExA’s consideration of the overall effects on the SDNP
in the long-term

The EXA has carefully considered the points raised by the SDNPA on this
matter in the light of the additional visualisations provided by both the
Applicant and the SDNPA during the Examination. We nevertheless
concur with the Applicant that the LVIA correctly assesses that the
reported effects on the SDNP would not be significant in the long-term
when considering impacts on the special qualities of the designation.

Our conclusions in relation to the long-term effects on matters such as
topography, loss of trees and tranquillity and the like are set out above.
In reaching our overall judgement on this matter we have had regard to
the mitigation measures that would be provided including the proposed
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3.10.183.

3.10.184.

3.10.185.

3.10.186.

3.10.187.

new planting in the light of the vegetation features that would be lost
during the construction period. In that respect, we welcome the
amendments made to the application to secure certain additional
mitigation measures requested by SDNP during the Examination which
are set out in the Applicant’s response to ExQ2 12.2.2.

However, we believe that it is essential that the proposed mitigation
becomes successfully established. The Applicant considers that the
extension of the time beyond the 5 year establishment period would
create onerous conditions which would be difficult to monitor, and that
sufficient provision has already been made. The EXA disagrees and
considers that a period of 10 years is required in this instance given the
sensitivity of the SDNP and the importance of establishing the anticipated
mitigation including the proposed new planting and chalk grassland. This
change to Requirement 6 (3) is reflected in the rDCO.

We have also taken into account the existing baseline where the M3
corridor is a visible and audible feature on the existing western edge of
the SDNP. We are satisfied that following implementation and
establishment of mitigation the Proposed Development would be no more
perceptible in the landscape than the existing highway network.

For the avoidance of doubt, we also agree with the LVIA assessment of
the effects of the Proposed Development on visual receptors during the
construction and operational phases including the views from St
Swithun’s Way. Overall, there would be significant construction phase
effects on visual amenity which would predominantly be limited to
receptors within about 1km of the application boundary, with many of
the affected receptors being much closer than this. Only VL17
(Winchester Cathedral Tower) beyond 1km would experience significant
effects. There would also be significant Year 1 operational phase effects
on visual amenity. However, by Year 15, only receptors at VL1 (Easton
Lane/ NCN Route 23) would continue to experience significant effects.

In conclusion, we agree with the LVIA overall outcome combined to a
single conclusion of the likely significance of effect on LVIA that effects
on the SDNP and its special qualities including tranquillity would result in
significant adverse effects in the short to medium-term. This is during
construction and immediately following construction whilst the proposed
mitigation is establishing. However, during the operational phase those
effects would reduce to a slight adverse and not significant effect by Year
15 summer once the landscape mitigation has established to aid
landscape integration and provide visual screening.

In the light of the Applicant’s review of the assessment of Year 15
effects, we agree that that would also be the position in winter. In
addition, we find that there would be no discernible change to the
Environmental Light Zones or the dark skies of the SDNP within the
application boundary and its environs. The proposed mitigation would be
satisfactory and appropriate and no further mitigation measures are
necessary.
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3.10.189.

3.10.190.

3.10.191.

3.10.192.

3.10.193.

The ExA concludes that the reported effects on the SDNP would not be
significant in the long-term once the mitigation measures have
successfully established. In reaching this conclusion, we have taken into
account the combined effects on the SDNP including the loss of land
within the SDNP to the Proposed Development, the permanent changes
to topography, the introduction of features such as the attenuation
basins and the visibility of a number of these changes from St Swithun’s
Way.

Whether the Proposed Development represents “good
design” and the overall approach to design reflected by the
submitted scheme including the design principles document

The SDNPA highlight that good contextual design goes to the heart of the
‘landscape-led approach’ to design within the Local Plan, and specifically
Policies SD4: Landscape Character and SD5: Design.

At DL5, the Applicant submitted a draft Design Principles Report [REP5-
028] for the application and ongoing detailed design. The development of
the detailed design of the Proposed Development in accordance with the
Design Principles Report would be secured by Requirement 12 of the
dDCO and, if development consent is granted by the SoS, it would be one
of the documents to be certified pursuant to Article 47 and Schedule 11
of the dDCO.

The SDNPA has responded to the submitted Design Principles Report
[REP6-034]. In summary, the SDNPA do not support the current Design
Principles Document. They seek more detailed specifications and
guidance that would be used to inform and guide the next design stage
and how the different elements of the Proposed Development would
address the special qualities and seek to conserve and enhance the
SDNP.

The SDNPA [REP6-034] support the WCC comments [REP6-036] that
further iterations of the Design Principles Report should be made a
specific requirement of the dDCO and that a final version should be
agreed with WCC, HCC and the SDNPA prior to the detailed design stage
and any development commencing on site [REP7-006].

The Design Principles Report was updated at DL8 [REP8-025] to include a
further principle (EU.07 - Walking Cycling and Horse Riding) which sets
out surface treatments and minimum widths for all routes. The
Applicant’s position is that the purpose of the Design Principles Report is
to set out the principles that are to be incorporated into the detailed
design of the Proposed Development, that will be considered under
Requirement 12 of the dDCO. The Applicant does not consider it
necessary to include an additional requirement as sought by WCC and
SDNPA because the preliminary design has been developed in accordance
with the DAS [APP-162] which sets out design principles. This preliminary
design then informs the detailed design.
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